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P R E F A C E. 


In publishing a new edition of the present 
Essay, the object in view has been to render a 
work of great and acknowledged merit of some 
degree of practical utility; and, by combining 
the decisions of our courts with the masterly 
and elegant exposition of the general principles 
upon which they are established, to make it 
acceptable to a more numerous class of persons. 
For this purpose, the various cases upon the 
different species of bailments have been col¬ 
lected and arranged in the Notes; and as these 
upon the subject of carriers are numerous, the 
note upon that part of the work has unavoida¬ 
bly extended to some length, but not so much 
so, it is hoped, as to prove inconvenient to those 
who may be desirous of perusing the text. The 
authorities in the Civil Law, from whence the 
important principles disclosed in the following 
Essay have been derived, are also referred to, 
and the laws of foreign countries have, in some 
few instances, been remarked. 
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PREFACE. 


It is proper to add, that of the former edition, 
published by Mr. Balm anno, a few references 
to authorities, inserted in the commencement of 
that edition, have been retained, and also one 
or two notes which are to be found in the con¬ 
cluding part of that work. 

3, Inneh-Temple Lane, 

18th March, 1823. 
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LAW OF BAILMENTS. 


Having lately had occasion to examine with some at¬ 
tention the nature and properties of that contract which 
lawyers call bailment, or A delivery of goods on a con¬ 
dition, expressed or implied, that they shall be restored by 
the bailee to the bailor, or according to his directions, as 
soon as the purpose, for which they were bailed, shall be 
answered, T could not but observe, with surprise, that a 
title in our Egnlisii law, which seems the most gene¬ 
rally interesting, should be the least generally under¬ 
stood, and the least precisely ascertained. Hundreds 
and thousands of men pass through life, without know¬ 
ing, or caring to know, any of the numberless niceties 
which attend our abstruse, though elegant, system of 
real property, and without being at all acquainted with 
that exquisite logic on which our rules of special plead¬ 
ing are founded: but there is hardly a man of any age 
or station, who does not every week, and almost every 
day, contract the obligations or acquire the rights of a 
hirer or a letter to hire, of a borrower or a lender, of a 
depositary or a person depositing, of a commissioner or an 
employer , of a receiver or a giver, in pledge; and what 
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can be more absurd, as well as more dangerous, than 
frequently to be bound by duties without knowing the 
nature or extent of them, and to enjoy rights of which 
we have no just idea? Nor must it ever be forgotten, 
that the contracts above-mentioned are among the prin¬ 
cipal springs and wheels of civil society ; that, if a want 
of mutual confidence, or any other cause, were to weak¬ 
en them, or obstruct their motion, the whole machine 
would instantly be disordered or broken to pieces; pre¬ 
serve them, and various accidents may still deprive men 
of happiness; but destroy them, and the whole species 
must infallibly be miserable. It seems, therefore, asto¬ 
nishing, that so important a branch of jurisprudence 
should have been so long and so strangely unsettled in a 
great commercial country; and that, from the reign of 
Elizabeth to the reign of Anne, the doctrine of bail¬ 
ments should have produced more contradictions and 
confusion, more diversity of opinion and inconsistency 
[ 3 ] of argument, than any other part, perhaps, of juridical 
learning; at least, than any other part equally simple. 

Such being the case, I could not help imagining that 
a short and perspicuous discussion of this title, an ex¬ 
position of all our ancient and modem decisions con¬ 
cerning it, an attempt to reconcile judgments apparently 
discordant, and to illustrate our laws by a comparison 
of them with those of other nations, together with an 
investigation of their true spirit and reason, would not 
be wholly unacceptable to the student of English law; 
especially as our excellent Blackstone, who ot all men 
was best able to throw the clearest light on this, as on 
every other subject, has comprised the whole doctrine in 
three paragraphs, which, without affecting the merit of 
his incomparable work, we may safely pronounce the 

least 
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least satisfactory part of it; for fie represents lending 
and letting to hire, which are bailments by his own defi¬ 
nition, as contracts of a distinct species; he says nothing 
of employment by commission; he introduces the doc 
trine of a distress, which has an analogy to a pawn, but 
is not properly baited; and, on the great question of re¬ 
sponsibility for neglect , he speaks so loosely and indeter¬ 
minately, that no fixed ideas can be collected from his 
words («), His Commentaries are the most correct and 
beautiful outline that ever was exhibited of any human 
science; but they alone will no more form a lawyer, than 
a general map of the world, how accurately and elegantly 
soever it may be delineated, will make a geographer; if, 
indeed, all the titles, which he professed only to sketch 
in elementary discourses, were filled up with exactness 
arid perspicuity, Englishmen might hope, at length, to 
possess a digest of their laws, which would leave but 
little room for controversy, except in cases depending 
on their particular circumstances; a work which every 
lover of humanity and peace must anxiously wish to see 
accomplished. The following Essay (for it aspires to 
no higher name) will explain my idea of supplying the 
omissions, whether designed or involuntary, in the Com¬ 
mentaries on the Laws of England. 


C 4 ] 


I propose to begin with treating the subject analyti- Subject pro- 
callp, and, having traced every part of it up to the first P C<1 
principles of natural reason, shall proceed, historically , 

to 

[«] 2 Comm. 452, 453, 454. (1) 

(1) See Christian’s Edit. Black. Com. vol. ii. p. 453, note(ll)» 
where the learned commentator’s inaccuracy on the subject is also 
admitted, and where a just encomium is given to the elegance, the 
liberal learning, and the sound law of this Essay. 
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to shew with what perfect harmony those principles artf 
recognized and established by other nations, especially 
the Romans, as well as by our English courts, when 
their decisions are properly understood and clearly dis¬ 
tinguished ; after which I shall resume synthetically the 
whole learning of bailments , and expound such rules as, 
in my humble apprehension, will prevent any further 
perplexity on this interesting title, except in cases very 
peculiarly circumstanced. 

[ 5 ] From the obligation, contained in the definition of 
I. Analysis, bailment, to restore the thing hailed at a certain time, it 
follows, that the bailee must keep it, and he responsible 
to the bailor, if'it be lost or damaged ; but, as the bounds 
of justice would, in most cases, be transgressed, if he 
were made answerable for the loss of it without his fault , 
he can only be obliged to keep it with a degree of care 
proportioned to the nature of the bailment; and the inves¬ 
tigation of this degree in every particular contract is the 
problem which involves the principal difficulty. 

There are infinite shades of care or diligence, from 
the slightest momentary thought, or transient glance of 
attention, to the most vigilant anxiety and solicitude; 
but extremes in this case, as in most others, are inappli¬ 
cable to practice: the first extreme would seldom enable 
the bailee to perform the condition, and the seconu 
ought not injustice to be demanded; since it would be 
harsh and absurd to exact the same anxious care, which 
the greatest miser takes of his treasure, from every man 
who borrows a book or a seal. The degrees then of 
care, for which we are seeking, must lie somewhere be¬ 
tween these extremes; and, by observing the different 
manners and characters of men, we may find a certain 

standard. 
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standard, which will greatly facilitate our inquiry; for, 
although some are excessively careless, and others ex¬ 
cessively vigilant, and some through life, others only at 
particular times, yet we may perceive, that the generality 
of rational men use nearly the same degree of diligence 
in the conduct of their own affairs ; and this care, there¬ 
fore, which every person of common prudence and capable 
of governing a family takes of his own concerns, is a 
proper measure of that which would uniformly be re¬ 
quired in performing every contract, if there were not 
strong reasons for exacting in some of them a greater , 
and permitting in others a less, degree of attention. 
Here then we may fix a constant determinate point, on 
each side of which there is a series consisting of variable 
terms tending indefinitely towards the above-mentioned 
extremes, in proportion as the case admits of indulgence 
or demands rigour : if the construction be favourable, a 
degree of care less than the standard will be sufficient; 
if rigorous, a degree more will be required; and, in the 
first case, the measure will be that care which every man 
of common sense, though absent and inattentive, applies to 
his own affairs; in the second, the measure will be that 
attention which a man remarkably exact and thoughtful, 
gives to the securing of his personal property. 

The fixed mode or standard of diligence I shall, for 
want of an apter epithet, invariably call Ordinary ; al¬ 
though that word is equivocal, and sometimes involves a 
notion of degradation, which I mean wholly to exclude; 
but the unvaried use of the word in one sense will pre¬ 
vent the least obscurity. The degrees on each side of 
the standard being indeterminate, need not be distin¬ 
guished by any precise denomination; the first may be 

called 
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called less, and the second more, than ordinary di¬ 
ligence. 


Superlatives are exactly true in mathematics $ they ap¬ 
proach to truth in abstract morality : but in practice and 
actual life they are commonly false: they are often, in¬ 
deed, used for mere intensive as the most diligent for 
very diligent (2) ; but this is a rhetorical figure ; and as 
Rhetoric, like her sister, Poetry, delights in fiction, her 
language ought never to be adopted in sober investiga¬ 
tions of truth ; for this reason I would reject from the 
present inquiry, all such expressions as the utmost care , 
all possible or all imaginable diligence, and the like, 
which have been the cause of many errors in the code of 
ancient Rome, whence, as it will soon be demonstrated, 
they have been introduced into our books even of high 
authority. 

Just in the same manner, there are infinite shades of 
default or neglect, from the slightest inattention or mo¬ 
mentary absence of mind, to the most reprehensible su¬ 
pineness and stupidity : these are the omissions of the be¬ 
fore-mentioned degrees of diligence, and are exactly cor¬ 
respondent with them. Thus the omission of that care, 
which every prudent man takes of his own property , is the 
determinate point of negligence., on each side of which 
[ 8 ] is a series of variable inodes of default infinitely dimi¬ 
nishing, in proportion as their opposite inodes of 
care infinitely increase; for the want of extremely 
great care is an extremely little fault (3), and the want of 
the slightest attention is so considerable a fault, that it 

almost 

(’2) See Vinnius in Inst. 3. 16. 5. n. 2. 

(3) See Bargalius <le dole, lib. 5, cap. 5. sect. 19. 
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almost changes its nature* avid nearly becomes in theory, 
as it exactly does in practice, a breach of trust, and a 
deviation from common honesty (4). This known or 
fixed point of negligence Is therefore a mean between 
fraud and accident ; and, as the increasing series continu¬ 
ally approaches to the first extreme, without ever be¬ 
coming precisely equal to it, until the last term melts 
into it or vanishes, so the decreasing series continually 
approximates to the second extreme, and, at length be¬ 
comes nearer to it than any assignable difference : but 
tire last terms being, as before, excluded, we must look 
within them for modes applicable to practice; and these 
we shall find to he the omissions of such care as a man 
of common sense, however inattentive, and of such as a very 
cautious and vigilant man, respectively take of their own 
possessions. 

The, constant, or fixed, mode of default I likewise call 
Ordinary, not meaning by that epithet to diminish the 
culpability of it, but wanting a more apposite word, and 
intending to use this word uniformly in the same sense : 
of the two variable modes the first may be called gre ater, 
and the second less, than ordinary; or the first gross, [ 9 ] 

and the other slight, neglect. 

It is obvious that a bailee of common honesty, if he 
also have common prudence, would not be more negligent 
than ordinary in keeping the thing bailed: such negligence 
(as we before have intimated) wpuld be a violation of 
good faith, and a proof of an intention to defraud and 
injure the bailor. 


(.!•) See D. 17. 1. 29. 
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not less obvious, though less pertinent to the 
subject, that infinite degrees o i fraud may be conceived 
increasing in a series from the term where gross neglect 
ends, to a term where positive crime begins; as crimes 
likewise proceed gradually from the lightest to the most 
atrocious; and, in the same manner, there are infinite 
degrees of accident , from the limit of extremely slight 
neglect to a force irresistible by any human power. Law, 
as a practical science, cannot take notice of melting lines, 
nice discriminations, and evanescent quantities; but it 
does not follow, that neglect,, deceit , and accident are to 
be considered as indivisible points, and that no degrees 
whatever on either side of the standard are admissible in 
legal disquisitions. 

Having discovered the several modes of diligence which 
may justly be demanded of contracting parties, let us in¬ 
quire in what particular cases a bailee is by natural law 
bound to use them, or to be answerable for the omission 
of them. 

When the contract is reciprocally beneficial to both 
parties, the obligation hangs in an even balance; and 
there can be no reason to recede from the standard; no¬ 
thing more, therefore, ought in that case to be required 
than ordinary diligence, and the bailee should be respon¬ 
sible for no more than ordinary neglect (5); but it is very 

different, 

(5) 44 Whoever undertakes another man’s business, makes it his 
own, that is, promises to employ upon it the same care, attention and 
diligence, that he would do if it were actually his own, for he knows 
that the business was committed to him with that expectation,*-—Pa- 
ley’s Moral Philosophy, vol. i. b. 3. c. 15. This proposition is laid 
down with reference to a person acting for a reward, for it is stated to 
be that which defines the duty of factors, stewards, attornies, and 
advocates. 


[ 10 ] 





nmTfty 



<SL 


TilE LAW OF BAILMENTS* 

different, both in reason and policy, when one only of the 
contracting parties derives advantage from the contract. 

If the bailor only receive benefit or convenience from 
the bailment, it would be hard and unjust to require any 
particular trouble from the b(iilee> who ought not to be 
molested unnecessarily for his obliging conduct: if more, 
therefore, than good faith were exacted from such a per¬ 
son, that is, if he were to be made answerable for less 
than gross neglect, few men, after one or two examples, 
would accept goods on such terms, and social comfort 
would be proportionably impaired (()). 

On the other hand, w hen the bailee alone is benefited or 
accommodated by his contract, it is not only reasonable, 
that he who receives the benefit should bear the burden , 
but if he were not obliged to be more than ordinarily 
careful, and bound to answer even for slight neglect, few 
men (for acts of pure generosity and friendship are not 
here to be supposed) would part with their goods for the 
mere advantage of another, and much convenience would 
consequently be lost in civil society. 

This distinction is conformable not only to natural 
reason, but also, by a fair presumption, to the intention 
of the parties, which constitutes the genuine law' of all 
contracts, when it contravenes no maxim of morals or 
good government (7); but, when a different intention is 

expressed , 

(6) See Shi el Is v. Blackburne, lHen. Bl. 162 ; post, 53, n. 1. where 
the doctrine in the text is quoted and sanctioned by Lord Loughbo¬ 
rough, C. J. 

(7) See Sedden v. Senate, 13 East, 74; Rubery v. Jervoisc, 1 T. 
R. 234 ; Gale v. Reed, 8 East, 89 ; Roe ex dem. Earl of Berkeley, 
0 East, 104; Iggulden v. May, 7 East, 241. 
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expressed, the rule (as in devises)yields to it; and a bailee 
without benefit may, by a special undertaking, make 
himself liable for ordinary or slight neglect, or even for 
inevitable accident: hence, as an agreement, that a man 
may safely be dishonest, is repugnant to decency and mo¬ 
rality, and as no man shall be presumed to bind himself 
against irresistible force , it is a just rule that every bailee 
is responsible for fraud , even though the contrary be sti¬ 
pulated (8), but that no bailee is responsible for accident, 
unless h be most expressly so agreed. 

II. The history. The plain elements of natural law, on the subject of 
responsibility for neglect, having been traced by this short 
analysis, I come to the second, or historical part of my 
Essay; in which I shall demonstrate, after a few intro¬ 
ductory remarks, that a perfect harmony subsists on this 
interesting branch of jurisprudence in the codes of na¬ 
tions most eminent for legal wisdom, particularly-of the 
Romans and the English. 

Mhenianla ^ known * aws the most ancient and venerable are 
those of the Jews ; and among the Mosaic institutions 
we haVe some curious rules on the very subject before 
[ 12 ] us; but as they are not numerous enough to compose a 
system, it will be sufficient to interweave them as we go 
along, and explain them in their proper places; for a 
similar reason, I shall say nothing here of the Attic laws 
on this title, but shall proceed at once to that nation by 
which the wisdom of Athens was eclipsed, and her 
glory extinguished. 

Koraan law. The decisions of the old Roman lawyers, collected and 

arranged 

---——— r ,.........--— -------. 

(8) Non valet si convenerit ne dolus jmestetur. D. 15. 17. 43. 
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arranged in the sixth century by the order of Justi¬ 
nian (9)/ have been for ages, and in some degree still 
are, in bad odour among Englishmen : this is an honest 
prejudice, and flows from a laudable source : but a pre¬ 
judice most certainly it is, and, like all others, may be 
carried to a culpable excess (1). 

The constitution of Rome was originally excellent; 
but when it was settled , as historians write, by Aug ustus, 
or, in truer words, when that base dissembler and cold¬ 
blooded assassin C, Octavius (2) gave law to millions of 
lionester, wiser, and braver men than himself by the help 
of a profligate army and an abandoned senate, the new 
form of government was in itself absurd and unnatural; 

and 

(9) See Gibbon’s History of the Decline and Fall of the Roman 
Empire, chap. 44: 1 BI.Com. 80; Taylor’s Elements of the Civil 
Law, 47; Gianone’sHist. of Naples, b. 3. c. S. 

(1) Whatever prejudices may have formerly prevailed, and it is to 
be hoped, still prevail, against the constitutional maxims of the Roman 
imperial law, no question surely can now exist upon the propriety of 
consulting the code of that, or of any other distinguished people, for 
the purpose of enlarging and liberalizing the mind. The study of 
these laws, and of the works of many eminent writers upon general 
law, who have ennobled the science of jurisprudence by their admira¬ 
ble productions, should engage the attention of every student of our 
own laws. And in some cases a knowledge of their writings is even 
necessary, since upon novel points of commercial Jaw they are 
frequently quoted, and become the foundation of the decisions of our 
courts. See 1 Bl. Com. 5; Halifax’s Analysis of the Roman Civil 
Law, Introduction ; Wynne’s Eunomus, 142, Bythewood’s edition-; 
Abbott on Shipping, Introduction ; vide post. 

(2) Our author’s antipathy to the character of Augustus is also 
pointedly expressed in a letter to Mr. Gibbon (Gibb. Post. Works); 
and a principal cause there assigned, namely, the death of Cicero, 
does equal honour to his sensibilities as a patriot and a man of 
genius. 
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and the lex regia (3), which concentrated in the prince all 
the powers of the state, both executive and legislative, 
was a tyrannous ordinance, with the name only, not the 
nature of a law (b): had it even been voluntarily con¬ 
ceded, as it was in truth forcibly extorted, it could not 
have bound the sons of those who consented to it; for 
“ a renunciation of personal rights, especially rights of 
“ the- highest nature, can have no operation beyond the 
“ persons of those who renounce them.” Yet, iniquit¬ 
ous and odious as the settlement of the constitution was, 
Ulpian only spoke in conformity to it when he said 
that “ the will of the prince had the force of law;” that 
is, as he afterwards explains himself, in the Roman em¬ 
pire; for he neither meaned, nor could be mad enough 
to mean, that the proposition was just or true as a gene¬ 
ral maxim. So congenial, however, was this rule or sen¬ 
tence, ill understood and worse applied, to the minds 
of our early Norman kings, that some of them, accord¬ 
ing to Sir John Fortesctje, " were not pleased with 
“ their own laws, but exerted themselves to introduce 
“ the civil laws of Rome into the government of Eng- 
" I'ANd (c);” and so hateful was it to our sturdy ances¬ 
tors (4), that, if John of Salisbury be credited, " they 
“ burned and tore all such books of civil and canon law 
as fell into their hands ( d ):” but this was intemperate 

zeal; 

(b) D. 1. 4.1. 

(c) De Laud. Leg. Angl. c. 33, 34. 

(</) Seld. in Fort. c. 33. 


(3) See Vinn. in Instit. lib. 1. tit. 9. and Gibbon's Dee. and Fall 
Horn. Emp. 8vo. edit. vol. 8. c. 44. p. 17. 49. 

(4) See 1 Black. Com. 450. n. k. Hurd's Second Dialogue on the 
Constitution of England. Barrington's Observations upon the more 
Ancient Statutes, 70. k Ed. 88. 5 Ed. 
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seal; and it would have been sufficient to improbate the Distinction 
public, or constitutional maxims of the Roman imperial 
law, as absurd in themselves as well as inapplicable to tic. the rational 
our free government, without rejecting the whole system laws tfRomc. 
of private jurisprudence as incapable of answering even r j ( 
the purpose of illustration. Many positive institutions J 

of the Romans are demonstrated by Fortescue, with 
great force, to be far surpassed in justice and sense by 
our own immemorial customs; and the rescripts of Se- 
vebus or Caracalla, which were laws, it seems, at 
Rome, have certainly no kind of authority at Westmin¬ 
ster; but, in questions of rational law, no cause can be 
assigned, why we should not shorten our own labour by 
resorting occasionally to the wisdom of ancient jurists, 
many of whom were the most ingenious and sagacious 
of men. What is good sense in one age must be good 
sense, all circumstances remaining, in another; and pure 
unsophisticated reason is the same in Italy and in 
England, in the mind of a Papinian and of a Black- 
stone. 

Without undertaking, therefore, in all instances, to 
reconcile Nerva with Puoculus, Labeo with Julian, 
and Gajus either with Celsgs or with himself, I shall 
proceed to exhibit a summary of the Roman law on the 
subject of responsibility for neglect - 

The two great sources, whence all the decisions of Two famous 
civilians on this matter must be derived, are two laws c f Iaws of Ulpian. 
Ulpian ; the first of which is taken from his work on 
Sabinas, and the- second from his tract on the Edict: of 
both these laws I shall give a verbal translation ac¬ 
cording to my apprehension of their obvious meaning, 

and 
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and shall then state a very learned and interesting con¬ 
troversy concerning them, with the principal arguments 
on each side, as far as they tend to elucidate the question 
before us. 

“ Some contracts, says the great writer on Sabinus, 
“ make the party responsible for deceit only ; some', 
“ for both DECEIT AND neglect. Nothing more than 
“ responsibility for deceit is demanded in deposits and 
** possession at will; bath deceit and neglect 
" arc inhibited in commissions, lending for use, cits- 
“ TODY AFTER SALE, TAKING IN PLEDGE, HIRING; also 
“ ill PORTIONS, GUARDIANSHIPS, VOLUNTARY WORK: 
“ (among these some require even more than ordinary 
“ diligence.) Partnership and undivided pro- 
" pf.rty make the partner and joint-proprietor ans wer- 
" able for both deceit and negligence ( e ).” 

“ In contracts, says the same author in his other 
work, we are sometimes responsible for deceit 
“ alone; sometimes for neglect also; for deceit 
[ 16 ] u only in deposits; because since no benefit ac~ 
“ crues to the depositary, he can justly be answerable 
“ for no more than deceit; but if a reward happen 
“ to be given, then a responsibility for neglect also is 
“ required; or, if it be agreed at the time of the con- 
a tract, that the depositary shall answer both for neg- 
“ lect and for accident: but, where A benefit ac- 

“ crues, 

(e) Contractus quidam dolum malum duntaxat recipinnt; quidam, et 

DOIiUM ET CULPAM. DOLUM tantUIll DEPOSITUM et PRUCARIUM j DO- 
tUM ET CULPAM, MANDATDM, COM MODATtJM, VENDITUM, PIGNORK 

acceptum, locatum; item dotisdatio, tutel/f., negotia gjjsta : (in 
his QUIDAM et dilioentiam). Societas et rerum communio et dolum 
et culpam recipit. D. 50.17. 23. 
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tfC ernes to both parties, as in keeping a thing sold, 
as in hiking, as in portions, as in pledges, as in 

“ PARTNERSHIP, both DECEIT AND NEGLECT make the 
“ party liable. Lending for use, indeed, is for the 
44 most part beneficial to the borrower only ; and, 

44 for this reason, the better opinion is that of Q. Mu- 
44 ciijs, who thought, that he should be responsible not 
44 only for neglect, but even for the omission of more 
4< than ordinary diligence (/’).” 

One would scarce have believed it possible, that there Critical 
could have been two opinions on laws so perspicuous and marks * 
precise, composed by the same writer, who was indubi¬ 
tably the best expositor of his own doctrine, and appa¬ 
rently written in illustration of each other; the first 
comprising the rule, and the second containing the rea¬ 
son of it: yet the single passage extracted from the book 
on Sabin us has had no fewer than twelve particular 
commentaries in Latin (g), one or two in Greek ( h) % and 
- some 

(f) la contractibus interdum dolum solum, interdum et culpam, 
praestamus j dolum in deposito ; nam, quia nulla uxilitas ej us versa - 
tuiy apud quem deponitur, nierito dolus prsstatur solus; nisi forte ct 
mrrce* accessit, tunc enim, ut est et constitutum, etiam culpa exhi- 
betur ; aut, si hoc ab initio convenit, ut et culpam et perictjlum prajstet 
is, penes quem deponitur: sed, ubi utriusque utilitas rertitur, ut in 
empto, ut in i.ocato, ut in dote, ut in pignore, ut in sOcietate, et 
dolus et culpa praestatur. Commodatum autem plerumque solam 
wtruTATEM continet ejus, cui commodatur ; et ided verior estQ. Much 
sententia existimantis et culpam praestandarn et dilioentiam. I). 13. 
d. 5. £. (o'). 

( jg ) Bocerus, Campanus, D’Avezan, Del Rio, Le Conte, Ritter- 
shusius, Giphanius, J. Godrfroi, and others. 

( h ) The scholium on Harmennpulus , 1. 6. tit. de Reg. Jtir. n. 35. may be 
considered as a commentary on this law. 


(5) See Domat. Civ. Law, lib. 1. tit. 1 - § 3. and Vinn. in Instit. lib. 
8. tit. 15. 
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some in the modern languages of Europe, besides the 
general expositions of that important part of the digest/ 
in which it is preserved. Most of these I have perused 
with more admiration of human sagacity and industry 
than either solid instruction or rational entertainment; 
for these authors, like the generality of commentators, 
treat one another very roughly on very little provocation, 
and have the art rather of clouding texts in themselves 
clear, than of elucidating passages, which have any ob¬ 
scurity in the words or the sense of them. Campanus, 
indeed, w ho was both a lawyer and a poet, has turned 
the tirst law of Ulpian into Latin hexameters; and his 
authority, both in prose and verse, conlirms the interpre¬ 
tation which I have just given. 

The chief causes of all this perplexity have been, first* 
the vague and indistinct manner in which the old Roman 
lawyers, even the most eminent, have written on the sub¬ 
ject; secondly, the loose and equivocal sense of the 
words diligent] a and culpa; lastly and principally, 
the darkness of thq parenthetical clause in his qujdajvi 
et DILIGENTI am, which has produced more doubt, as 
to its true reading and signification, than any sentence of 
equal length in any author Greek or Latin . Minute as 
the question concerning this clause may seem, and dry 
as it certainly is, a short examination of it appears 
absolutely necessary. 

The vulgate editions of the Pandects, and the manu¬ 
scripts from w hich they were printed, exhibit the reading 
above set forth; and it has accordingly been adopted by 
Cujas, P. Faber, Le Conte, Donellus, and most 
others, as giving a sense both perspicuous in itself and 
consistent with the second law; but the Florentine 

copy 


rnisr^ 



copy has quidem, and the copies from which the Basilica 
were translated centuries after Justinian, appear to 
have contained the same word, since the Greeks have 
rendered it by a particle of similar import. This varia¬ 
tion in a single letter makes a total alteration in the 
whole doctrine of Ulpian ; for, if it be agreed, that 
diligentia means, by a figure of speech, a more than or¬ 
dinary degree of diligence, the common reading will im- [ 19 ] 
ply, conformably with the second law before cited, that 
“ some of the preceding contracts demand that higher 
“ degree;” but the Florentine reading will denote, in 
contradiction to it, that “ all of them require more than 
“ ordinary exertions.” 

It is by no means my design to depreciate the autho¬ 
rity of the venerable manuscript preserved by Florence; 
for although few civilians, I believe, agree with Poli~ 
tian, ill supposing it to be one of the originals ( 7), which 
were sent by Justinian himself to the principal towns of 
Italy (/), yet it may possibly be the very book, which the 
Emperor Lotharios II. is said to have found at Amalfi 
about the year 1130, and gave to the citizens of Pisa, 
from whom it Mas taken near three hundred years after, 
by the Florentines, and has been kept by them with su¬ 
perstitious reverence (A:) (8): be that as it may, the copy 

deserves 

(i) Epist x. 4. Mtscell. cap. 41. See Gravina, lib. i. § 141. 

(k) Taurelli, Pratf. ad Pand. Florent, 

(7) See Gibbon’s Dec. and Fall Rora. Emp. 8vo. edit. vol. 8. c. 44. 
p. 44, 45, and notes. 

(8) The text of the Pandects being almost wholly lost, accident 
led, some time about the year 1137, to the discovery of a complete 
copy of them, at Amalphi, a town in Italy, near Salerno. From 
Amalphi the copy found its way to Pisa, and Pisa having submitted 
to the Florentines, in 1406, the copy was removed in great triumph 
to Florence. By the direction of the magistrates of the town, it was 

/ 
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deserves the highest repect; but if any proof be requi¬ 
site, that it is no faultless transcript, we may observe, 
that, in the very law before us, accedmt is erroneously 
written for accidunt ; and the w hole phrase, indeed, in 
which that word occurs, is different from the copy used 
by the Greek interpreters, and conveys a meaning, as 
Bocf/hes and others have remarked, not supportable by 
any principle or analogy. 

This, too, is indisputably clear \ that the sentence, in 
his quibem et diligent-lam, is ungrammatical, and cannot 

be 


immediately bound in a superb manner, and deposited in a costly 
chest. This copy of it is generally called the Florentine Pandect 9 . 
Formerly they were shewn only by torch light, in the presence of two 
magistrates, and two Cistercian monks with their heads uncovered. 
They have been successively collated by Politian, liolognini, and 
Antoni us Augustinus, and an exact copy of them was punished 
in 1553, by Franciscus Taurellus; for its accuracy and beauty, 
this edition ranks high among the ornaments of the press; it should 
be accompanied by the treatise of Antemius Augustinus on the proper 
names in the Pandects, published by him at Tarragona, in 1579. 
About the year 17JO, Henry Brtfnchman, a Dutchman, was per¬ 
mitted, at the earuest solicitation of our George the First, to col¬ 
late the manuscript. He employed ten years upon it, and in the in¬ 
vestigation of various topics of literature connected with the Justi¬ 
nian Code. His elegant and curious Historin Pandectarum, pub¬ 
lished at Utrecht, in 171 2, gives an interesting account of his 
labours; and shews, like the labours of Wetstein and Mill, that great 
fire of imagination, exquisite taste, minute and patient investigation, 
and the soundest judgment may be found in the same mind. Some 
have supposed that the Florentine manuscript is the autograph of the 
Pandects; for this opinion there-is no real ground or authority; but 
Brenchman refers it to the sixth century, a period not very remote 
from the era of Justinian. Brencbman's work forms a small pan of 
an original design, and is so ably executed that all must lament his 
having left any part of his design unfinished. Set* Butler's Hor;« Ju¬ 
ridical suhseciva?, 62. 




be construed according to the interpretation which some 
contend for. What verb is understood? Recipient. 

What noun ? Contractus. What then becomes of the 
words mhis, namely contractibus, unless in signify among? 

And in that case, the difference between quibem and 
QtJiDAM vanishes; for the clause may still import, 
that “ among the preceding contracts (that is, in some 
ie of them), more than usual diligence is exacted:” in 
this sense, the Greek preposition seems to have been 
taken by the scholiast on harmenopulus ; "and it may 
here be mentioned, that diligentia, in the nominative, 
appears in some old copies, as the Greeks have rendered 
it; but Accursius, Del Rio, and a few others, consi¬ 
der the word as implying no more than diligence in ge¬ 
neral, and distinguish it into various degrees applicable 
to the several contracts, which Ulpian enumerates. We 
may add, that one or two interpreters thus explain the 
whole sentence, u in his contractibus C[\nc]mnjurisconstflti 
et diligeiitiam requinmt but this interpretation, if it 
could be admitted, would entirely destroy the authority 
of the clause, and imply, that Ulpian was of a different 
opinion. As to the last conjecture, that only certain 
cases and circumstances are meaned by the word quid AM; [ 21 ] 

it scarce deserves to be repeated. On the whole, I 
strongly incline to prefer the vulgate reading, especially 
as it is not conjectural, but has the authority of manu¬ 
scripts to support it; and the mistake of a letter might 
easily have been made by a. transcriber, whom the pre¬ 
faces, the epigram prefixed, and other circumstances, 
prove to have been, as Tauretli himself admits, a 
Greek (9). Whatever, in short, be the genuine \yords 

of 


(9) Sr* Gibbon’s Horn. Emp. vol. 8 . p. 44* note 87. 
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of this much-controverted clause (1), I am persuaded, 
that it ought by no means to be strained into an incon¬ 
sistency with the second law ; and, this has been the opi¬ 
nion of most foreign jurists, from Azo and Alciat down 
to IIeineccius and Huber; who, let their dissension 
be, on other joints, ever so great, think alike in distin¬ 
guishing three degrees of neglect, which we may term 
gross , ordinary , and slight , and in demanding responsibi¬ 
lity for those degrees according to the rule before ex¬ 
pounded (2). 


The 


(1) Few verbal controversies have been equally important with 
that on the construction of the disputed sentence in Ulpian’s com¬ 
mentary; for, though the preponderancy of any of the various opi¬ 
nions urged on this subject may have little or no influence on the 
settled maxims of our law, it must be obvious, that the accuracy of 
the decision is materially connected with the clearness and arrange¬ 
ment of the general doctrine of bailments; as the Roman jurispru¬ 
dence is the source from which this general doctrine is derived, the 
learned and liberal lawyer will acknowledge considerable obligation 
to Sir William Jones for the acute and well-supported reasoning by 
which he establishes the true reading of the clause (“ in his quidam 
et diligentiani,”) in opposition to fanciful conjecture and dogmatical 
assertion. 

(2) As there are three degrees of diligence, viz, ordinary diligence, 
extraordinary diligence, and most exact diligence; so there are three 
degrees of fault or neglect. Lata culpa , a great fault; lefoisculpa, a 
small fault; levmima culpa , the smallest fault or neglect. A great 
fault is a gross and supine negligence ; as not to understand what all 
men are supposed to understand. Thus it is, if a man should not 
observe what was publicly proclaimed; or when one alone is igno¬ 
rant of all that which all in the city besides him are well acquainted 
with; or when one leaves open his doors in the night time. A 
fault of this nature is said to be next to deceit, and sometimes term¬ 
ed absolutely so; though it is not truly deceit, but only by the pre¬ 
sumption of law. A small fault, is that sort, of negligence where a 
man does not take such care about the concerns of other men, as 
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The law, then, on this head, which prevailed in the 
ancient Roman empire, and still prevails in Germany , 
Spain, France, Italy , Holland, constituting, as it were, 
a part of the law of nations, is in substance what fol¬ 
lows. 

Gross neglect, lata culpa, or, as the Roman lawyers 
most accurately call it, dolo proxima , is in practice con¬ 
sidered as equivalent to dolus, or fraud, itself; and 
consists, according to the best interpreters, in the omis¬ 
sion of that care, which even inattentive and thoughtless 

men 


discreet and diligent men make use of about their own affairs; and 
this is esteemed a culpable neglect, though this person is not more 
diligent about concerns that are his own. Thus it is, when one leaves 
open the upper windows of his house, whereby thieves with ladders 
enter and steal the goods of another man, which were pawned or 
lent. The smallest fault or neglect is, when a man does not take 
that care which the most exact and most diligent men are wont to 
do; as when a man suffers a thing in his custody to be stolen, w'hich 
might some way or other have been prevented; as, not to fix bars 
in the upper windows of those chambers which are remote from the 
family, and toward the street. 

If there is no particular agreement, these rules will instruct what 
diligence is required to make an act not culpable. First, in contracts 
to the advantage of the giver only, the receiver is answerable only 
for deceit, and a great fault or neglect, as in the case of a depositnm, 
or any moveable thing delivered to a friend to be kept for him. 
2dly. When a contract is made for the sake of the receiver only, 
there deceit, and every fault, even the smallest, will affect, as in the 
case of a thing lent. 3dly. If the contract is both for the sake of 
the giver and receiver, there the person guilty of deceit, a great or 
small fault, must bear the blame and damages; as in selling, letting 
to hire, the case of a pledge, and of partnership. See Wood’s In¬ 
stitutes of the Civil Law, 106. where the references to the Digest, 
from which these principles are derived, are pointed out. Halifax’s 
Anlaysis of the Roman Civil Law, 61. 
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[ 22 j fwew never fail to take of their own property: this fault 
they justly hold a violation of good faith. 

Ok din ary neglect, levis culpa , is the want of that 
diligence which the generality of mankind use in their own 
concerns; that is, of ordinary care. 

Slight neglect, levmima culpa , is the omission of that 
care which very attentive and vigilant persons take of their 
own goods , or, in other words, of very exact diligence ♦ 

Now, in order to ascertain the degree of neglect, for 
which a man, who has in his possession the goods of 
another, is made responsible by his contract, either ex* 
press or implied , civilians establish three principles, which 
they deduce from the law of Ulpian on the Edict; and 
here it may be observed, that they frequently distinguish 
this law by the name of Si ut certo , and the other by 

that of Contractus (/) (3); as many poems and histories 

' •’'' ■ ■■ ’ ‘ ' 

(/) Or 1. 5. § 2. ff. Commod. and I. 23. ff. de reg.jur. Instead of jf, which 
is a barbarous corruption of the initial letter of TrurHitlat, many write D, 
for Digest, with more clearness and propriety. ' 

(3) It may not be amiss, for the sake of beginners, to explain here 
the method of quoting the several parts which now compose the 
Corpus Juris Romano-Civilis. The institutions are contained in four 
books, each book is divided into titles, and each title into paragraphs, 
of which the first described by the letters, Pr. or princip. is not num- 
bered. The Digests, or Pandects, are in fifty books, each book is 
distributed into titles, each title into laws, and very frequently laws 
into paragraphs, of vvfiich the first is not numbered. The code is 
comprised into 12 books, each of which is divided, like the digests, 
into titles and laws; and sometimes, laws into paragraphs. The 
novels are distinguished by their number, chapter, and paragraphs. 

' The old way of quoting was much more troublesome, by only men¬ 
tioning the number or initial words, of the paragraph or law, with- 
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in ancient languages are denominated from their initial 
words. 

First, in contracts which are beneficial soleh/ to the 
owner of the property holden by another, no more is 
demanded of the holder than good faith , and he is con- 
, sequently responsible for nothing less than gjvss neglect; 
this, therefore, is the general rule in deposits (4); but, 

in 

out expressing cither the number of the book or title. Thus, § Si ad - 
versus 12. Tnst.de Nuptiis , means the 12th paragraph of the title in 
the “ Institutions de Nuptiis,” which paragraph begins with the word, 
Siadvcrsus; and which a modern civilian would cite thus, I. 1. 10. 
12. So 1. 30. D. de ft. J. signifies the 30th law of the title in the 
Digests dc Regulis Juris, according to the modern way, thus, D.50. 
17.30. Agfiin, 1. 5. § S. ff. dejurejur. means the 3d paragraph of 
the 5th law of the title in the Digests de Jurejurando: better thus, 
D. 12. 2.5. 3. And here note, that the Digests are sometimes re¬ 
ferred to, as in the last instance, by a double f, and at other times 
by the Greek n or r. Halifax’s Analysis of the Roman Civil Law, 
2. 2 ed. Taylor’s Elements of the Civil Law, 24. 2 ed. See Gib¬ 
bon’s Rom. Emp. vol. 8. p. 2, note 1, for an obvious improvement 
on the old and confused manner of referring to the civil law, 

(4) A deposit, in the civil law, is a contract, by which a thing is 
committed to the custody of one, to be kept without reward, upon 
condition, that the same thing shall be returned when lie that depo¬ 
sits the thing shall demand it.—Wood’s Institutes of the Civil Law, 
216. D. 16. 3.1.8. It must be gratuitous; for otherwise it w ould be a 
hiring and letting to hire, where the depositary would let out his care. 
— Domat’s Civil Law, Parti, b. 1. t. 7. s. 3. Wood’s Inst. 218. The 
depositary is bound to take the same care of the things deposited as 
he does of his own, and to return them, paying only for the damages 
committed through deceit, or a gross neglect, for it was designed to 
be no advantage to him, but rather a burthen. As to a small neg¬ 
lect, he that deposited may complain of his own easiness and incou- 
sideraiion, that he. should put a trust in a persou that was not so cir¬ 
cumspect as he intended. Ipst. 3.15. 3. D. 50. 17. 23. Grotius, b. 2. 
C. 12. s. 13. Puf. b.5. c. 4. s. 7. Domat’s Civil Law,'b. 1. t. 7. s. 3. 
Wood’s Inst of the Civil Law, 218. Eden’s EJementa Juris Civilis,175. 
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in regard to commissions, or, as foreigners call theito 
mandates (5), and the implied contract, negoHorum ges* 
toruni , a certain care is requisite from the nature of the 
thing; and as good faith itself demands, that such care 

be 

By the Code Napoleon, art. 1927, a depositary is bound to exer¬ 
cise the same degree of care which he employs in hid own affairs. 
But this rule is applied, art. 1928, with greater strictness, First, if 
the depositary has voluntarily offered to take charge of the deposit. 
2dJy. If he has stipulated for a reward. 3dly. If the deposit has 
been made solely for the benefit of the depositary. 4thly, If it has 
been expressly agreed, that the depositary shall answer for every de-*> 
scription of default. A depositary is not responsible, art. 1929, for 
injuries resulting from irresistible force, unless he has been placed in 
legal default, en demcurc , for not restoring the deposit. 

The various degrees of care required by the civil law from different 
bailees, and referred to in this and in the following notes, will be found 
to correspond with the law of England ; for the general principles dis¬ 
cussed And established in this Essay which govern the different cases 
of bailment, are, in various instances, susceptible of modification upon 
proof of the character of the particular bailee, and the care he 
exercises in his own affairs. See post, page 47. The use of 
superlatives also, which is not uncommon in the civil law, in speak¬ 
ing upon subjects of this nature, but which is rejected in this essay, 
would appear to require a greater degree of care than is actually de¬ 
manded ; but in many cases they are interpreted to convey only a po¬ 
sitive signification, and, in others, they imply no more than an ordi¬ 
nary degree of care. See Vinnius in Inst. 3. 25. 3. n. 2. post 87. 

(5) A mandate is a contract by which an affair is committed to the 
management of another, and by him undertaken to be performed 
gratis. He is bound, both in duty and honour, to take care of the 
affairs which he has undertaken to look after, and to manage them 
not only with integrity, but with diligence and exactness. Although 
he is negligent in his own affairs, yet he ought to have more circum¬ 
spection in the concerns of others, which he undertakes to manage, 
than in his own; and he is accountable for the damage which his 
negligence may have occasioned, but not for accidents. Dornat's Civil 
Law, part I. b. 1.1.15. s. 3. Wood’s Institute of the Civil Law, 242. 
Inst. 3. 27. D. 1C. 3. 1. 9. Grotius, b. 2.c. 12. s. 13 Puf. b. 5. c. 4. 
b. 3. Code Napoleon, Code Civil, 1. 3. tit. 13. ch. 1. 2. 
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be proportioned to the exigence of each particular case, 
the law presumes, that the mandatary or commissioner, 
and, by parity of reason, the negotiorum gestor, engaged 
at the time of contracting to use a degree of diligence 
adequate to the performance of the work undertaken (m). 

Secondly, in contracts reciprocally beneficial to both 
parties, as in those of sale (6), hiring (7), pledg¬ 
ing, 

(w) Spondct diligentiam, say the Roman lawyers, gerendd negotio parent. 


(6) A sale, according to the civil law, was perfected by the bare, 
consent of the parties, where the price was agreed upon, although 
the thing sold was not delivered, nor the price paid, and the pro¬ 
perty immediately passed to the buyer; but he was not entitled to a 
delivery and possession of the property without first paying the price, 
or otherwise satisfying the seller. Inst. 3. 2. 4. Domat’s Civil Law, 
part I. b. 1. tit. 2. s. 1 and 2. Puf. b. 5. c. 5. s. 2. Wood’s Institute 
of the Civil Law, 230. Eden’s Elementa Juris Civilis, 190. See post 
86. n. 

By the Code Napoleon, art. 1651, when the time and mode of 
payment is not fixed by the terms of the sale, the price must be paid 
at the time and place of delivery. 

During this intermediate period, between the completion of the 
sale, and the actual delivery of the article sold, the property was at 
the risk of the buyer; and, on the other hand, he was entitled, upon 
principles of equal justice, to whatever benefit might accrue to it 
during that time. Inst. 3. 24. 3. But since the contract was mu¬ 
tually beneficial to the buyer and seller, the latter was bound to ex¬ 
ercise ordinary care in reserving the article, and was responsible for 
losses which arose from his negligence. Inst. 3. 24. 3. D. 18. 6. 8. 
Grotius, b, 2. c. 12. s. 15. Puf. b. 5. c. 5. s. 5. Domat’s Civil Law, 
part 1. b. 1. tit. 2. s. 3. 

(7) Locatio-conductio , is a contract whereby the use of a tiling, or 
the service and labour of a person is gained for some time for a cer¬ 
tain reward.—Wood’s Institute of the Civil Law, 235, 236. Inst. 3. 
25. 5. D. 19. 2. Puf. b. 5. c. 6. s, 2. Gro. b. 2. c. 12. s. 18. Domat’s 
Civil Law, p. J. b. 1. tit. 4. This contract consists of many branches, 
but it will be sufficient to remark those which more particularly relate 


J 






ING (8), partnership (9), and the contract implied iu 
joint property, such care is exacted as every prudent 


man 


to this Essay, and in which goods are the subject of bailment. Arti¬ 
ficers are responsible for injuries occasioned by their ignorance; and 
are responsible if the thing be stolen, burnt, or damaged for want of 
having been laid up in a secure place, or for not being carefully 
looked after, or if it be delivered to a wrong person by mistake. Do- 
mat’s Civil Law, part J. b. 1. tit. 4. s. 8. 

The engagement between an innkeeper and a traveller is usually 
formed without any express covenant, by the traveller's bare entry 
into the inn, and depositing his baggage in the hands of the master 
of the inn, or of those whom he appoints to take care of them. The 
innkeeper is responsible for the acts of his family, and of his domes¬ 
tics, according to the functions in which they are employed. To 
avoid collusion, he is answerable for thefts, and is bound to take all 
possible care of goods entrusted to them, and is only discharged from 
what may happen by such accidents as the greatest care could not 
have prevented.—Dornat's Civil Law, part 1. b. 1. t, 16. s. 1. Code 
Napoleon, art. 1953. 

In the same manner the master of a ship, or other vessel, who un¬ 
dertakes to carry goods and merchandize by sea, or those who under¬ 
take the carriage of goods by land or water, are answerable for the 
baggage and goods which they take charge of, and are responsible in 
the same manner as innkeepers.—Domat’s Civil Law, part 1. b. l. tit. 
16. s. 2. 

The Code Napoleon upon commerce, art. 103, makes the carrier 
responsible for the damage or loss of goods in every case, except 
where the damage arises from some vice inherent in the article, or 
where the loss or damage arises from irresistible force. With the former 
exemption our law corresponds; lor if game or poultry become taint¬ 
ed and unfit for food, in the ordinary course of the journey, the car¬ 
rier is not responsible. But the exemption from irresistible force is 
more extensive than that which is given by the law of England, for 
the carrier is answerable for losses occasioned by tumultuous bodies 
of people, and every other case, except where they arise from the 
act of God, or of the king’s enemies. 

(8) A pledge creates a contract, in which a thing is given by the 
debtor to the creditor for security of the debt, upon condition that 



THIS LAW OF BAILMENTS. 


man commonly takes of his own goods ; and, by conse¬ 
quence, the vendor , the hirer, the taker in pledge, the 
partner , and the co-proprietor , are answerable for ordi¬ 
nary neglect. 

Thirdly, in contracts, from which a benefit accrues 
only to him who has the goods in his custody, as in that 
of lending for USE (1), an extraordinary degree of 

care 

when the debt is paid, the same thing in specie shall be returned. 
And since the contract is reciprocally beneficial, to the debtor, by 
procuring him an advance of money, and to the creditor by securing 
to him the repayment, the creditor is bound to exercise that degree 
of care which prudent men generally employ in their own affairs.— 
Inst. 3.15. 4. with Vinnius’s notes. Domat on the Civil Law, part 1. 
b. 3. tit. 1. Puf. b. 5. c. 10. s. 13. Wood’s Institute of the Civil Law, 
219. D. 13. 7. 14. 

(9) A partnership is a contract, where money, goods, or labour are 
put in common, that each may share in the gain and loss, in propor¬ 
tion to his contribution.—Puf. b. 5. c. 8. s. 1. Wood’s Institute of 
the Civil Law, 240. Inst. 3. 26. The care and vigilance which the. 
partners owe to one another, is regulated by the care which they 
have of what is their own, and does not extend to the greatest exact¬ 
ness that the most careful and diligent persons are capable of, but 
limited to make them responsible for all deceit and for ail gross 
faults. For it is sufficient, if they exercise, with reference to the 
partnership property, the same diligence which they employ in tbeir 
own affairs. And if a partner Exercises this degree of care, he will 
not be responsible for a slight fault, for the other partners ought to. 
blame themselves for not having made choice of a more careful part¬ 
ner Domat’s Civil Law, b. 1. tit. 8. s. 4. Inst. 3. 26. 9. with Vin- 
nius’s notes. D.17. 2.52. 4. Puf. b. 5, c. 8.8.2. Gro. b. 2. c. 12. 
s, 24. 

(1) A commodatum is a contract in which a thing is granted 
gratis to another for a certain use, upon condition, that, after the 
use of it, the same thing shall be returned in as good plight as it 
was when it was first delivered. The borrower is not responsible for 
injuries which happen in the use of the article for the purpose and 
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care is demanded; and the borrower is, therefore, re¬ 
sponsible for slight negligence. 

This had been the learning generally, and almost una¬ 
nimously, received and taught by the doctors of Roman 
law; and it is very remarkable, that even Antoine Fa- 
vre, or Faber, who was famed for innovation and para¬ 
dox, who published two ample volumes, De Erroribus 
Interpretum, and whom Gravina justly calls the boldest 
of expositors and the keenest adversary of the practisers (n), 
discovered no error in the common interpretation of tw o 
celebrated laws, which have so direct and so powerful 
an influence over social life, and which he must repeat¬ 
edly have considered: but the younger Godefroi, of 
Geneva, a lawyer confessedly of eminent learning, who 
died about the middle of the last century, left behind 

him 

(n) Orig. Jur. Civ. lib. i. $ 183 (2). 


during the time for which it was lent, for the lender has tacitly con¬ 
sented not to demand any indemnity upon that account. Puf. b. 5, 
c. 4. s. 6. Wood’s Institute of the Civil Law, 215. But he is bound 
not merely to exercise that degree of diligence which he employs 
in his own transactions, hut that care winch very diligent persons 
employ in their own affairs, and is consequently answerable for what¬ 
ever losses may happen for want of such care. Inst. 3.15. 2. Do- 
mat’s Civil Law, part 1. b. 1. tit. 5. s. 2. Puf. b. 5. c. 4. s. d. Gro. 
b. 2. c. 12. s. 13. 

(2) The whole of Grnvina’s animadversion deserves to be quoted 
for the implied and salutary lesson it offers to the juvenile Quixotes, 
whose paradoxical weapons are frequently displayed with such exult¬ 
ing confidence in the field of literary controversy :—“ Tandem in An- 
“ tonio Fabro consistam audacissimo, et pmgmaticorum hoste veh'e- 
44 mentissimo: qui aliis quidem in ©peribus acumen magis, quam 
“ veritatem praestitit: in codice vero suo usum rerum, et ingenii sui 
“jam maturi reddidit nobis utilitatem : id meliora sint illius> qua mi- 
“ nub acuta ” 
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him a regular commentary ou the law Contractus , iu 
which he boldly combats the sentiments of all his pre¬ 
decessors, and even of the ancient Romans , and endea¬ 
vours to support a new system of his own. 

He adopts, in the first place, the Florentine reading, 
of which the student, I hope, has formed, by this time, 
a decided opinion from a preceding page of this Essay. 

He censures the rule comprised in the law Si ut certo 
as weak and fallacious, yet admits, that the rule, which 
he condemns, had the approbation and support of Mo- 
DESTINUS, of Paulus, of Africanus, of Gaius*, and 
of the great Papinian himself; nor does he satisfacto¬ 
rily prove the fallaciousness to which he objects, unless 
every rule be fallacious to which there are some excep¬ 
tions. He understands by diligentia, that care which 
a very attentive and vigilant man takes of his own pro- [ 25 ] 
perty; and he demands this care in all the eight con¬ 
tracts, which immediately precede the disputed clause : 
in the two which follow it, he requires no more than or¬ 
dinary diligence. He admits, however, the three degrees 
of neglect above stated, and uses the common epithets, 
levis and levissima ; but, in order to reconcile his system 
with many laws which evidently oppose it, he ascribes 
to the old lawyers the wildest mutability of opinion, and 
is even forced, to contend, that Ulpian himself must 
have changed his mind. 

Since his work was not published, I believe, in his 
life-time, there may be reason to suspect, that he had not 
completely settled his own mind; and he concludes, 
indeed, with referring the decision of every case on this 

head 
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bead to that most dangerous and most tremendous 
power (3)* the discretion of the judge (o). 

Systems of /a- The triple division of neglects had also been highly 
aUd Dond “ censured by some lawyers of reputation. Zasius had 
very justly remarked, that neglects differed in degree> 
but not in species ; adding, “ that he had no objection to 
“ the use of the words Ievis and levissima , merely as 
“ terms of practice adopted in courts, for the more easy 
[ 26 ] distinction between the different degrees of care ex- 
“ acted in the performance of different contracts (jp):” 
but Donfellus, in opposition to his master Duaren , 
insisted that Ievis and levissima differed in sound only, 
not in sense ; and attempted to prove his assertion tri¬ 
umphantly by a regular syllogism (q) ; the minor pro¬ 
position of which is raised on the figurative and inaccu¬ 
rate manner, in which positives are often used for super¬ 
latives, and conversely, even by the best of the old 

Roman 

(a) "Ergo certe hac in re censentibus accedo, vix quidquain generalius 
“ definiri posse; reroque hanc ad arbitrium judicis, prout res est, referen- 
“ dam.*' p. 141. 

(p) Zas, Sitigul* Resp. lib. i. cap. 2. 

(* t > (?) “ Q nor am definitiones etedera sunt, ea inter se sunt eadem ; Ievis autem 

culpne et. tevimm<r. una et eadem definitio est: utraque igitur culpa eadem. v 
Coram, Jur. Civ. lib. xvi. cap. 7. 

(3) In the language of an eminent judge, The discretion of a judge 
is the law of tyrants; it is always unknown ; it is different in different 
men; it is casual, and depends upon constitution, temper, and passion. 
In the best it is oftentimes caprice; in the worst, it is every vice, folly, 
and passion to which human nature is liable. Vide Id. Camden’s 
Argument in the case of Doe. t. Kersey, Pasch.5Geo. 3. 1765. 
C. P. Fearne, Ex. Devises. Butler’s ed. 535, See also, Paley’s 
Moral and Political Philosophy, vol. 2. p. 243. 
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Roman lawyers. True it is, that, in the law Contractus , 
the division appears to be twofold only, dolus and 
culpa; which differ in species, when the first means 
actual fraud and malice , but in degree merely when it 
denotes no more than gross neglect ; and, in either case, 
the second branch, being capable of more and less, may 
be subdivided into ordinary and slight; a subdivision 
which the law Si ut certo obviously requires: and thus 
are both laws perfectly reconciled. 

We may apply the same reasoning, changing what 
should be changed, to the triple division of diligence; 
for, w hen good faith is considered as implying, at least, 
the exertion of slight attention, the other branch. Care, 
is subdivisible into ordinary and extraordinary; which 
brings us back to the number of degrees already esta¬ 
blished both by the analysis and by authority. [ 27 ] 

Nevertheless, a system, in one part entirely new, was System of I,e 
broached in the present century by an advocate in the Bruu ‘ 
Parliament of Paris, who may, probably, be now living, 
and, possibly, in that professional station, to which his 
learning and acuteness justly intitle him. I speak of 
M. Le Brun, who published, not many years ago, an 
Essay on Responsibility for Neglect (r), w hich he had 
nearly finished before he had seen the Commentary of 
Godefroi, and, in ail probability, without ever being 
acquainted with the opinion of Donellus. 

This author sharply reproves the triple division of 
neglects, and seems to disregard the rule concerning a 
benefit arising to both, or to one, of the contracting 

parties; 

(r) Essai Si/r la Prestation den Fautes, a Paris, chez Saugraiir, 1764. 
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parties; yet he charges Godefroi with a want of due 
clearness in his ideas, and with a palpable misinterpre¬ 
tation of several laws. He reads in his quid Em et diligen- 
tiam; and that with an air of triumph; insinuating, that 
quidArn was only an artful conjecture of Cujas and Lc 
Conte, for the purpose of establishing their system; and 
he supports his own reading by the authority of the 
Basilica ; an authority, which, on another occasion, 
he depreciates. He derides the absurdity of permitting 
[ 28 ] negligence in any contract, and urges, that such permission, 
as he calls it, is against express law: u now, says he, 
“ where a contract is beneficial to both parties, the 
“ doctors permit slight negligence, which, how slight 
" soever, is still negligence, * and ought always to be in- 
“ bibbed.” He warmly contends that the Roman laws, 
properly understood, admit only two degrees of dili¬ 
gence ; one, measured by that, which a provident and 
attentive father of a family uses in his own concerns ; 
another, by that care, which the individual party , of 
whom it is required, is accustomed to take of his own 
possessions; and he, very ingeniously, substitutes a new r 
rule in the place of that which be rejects; namely, that, 
when the things in question are the sole properly of the 
person to whom they must he restored, the holder of them 
is obliged to keep them with th z first degree of diligence ; 
whence he decides, that a borrower and a hirer are re¬ 
sponsible for precisely the same neglect; that a vendor, 
who retains for a time the custody of the goods sold, 
is under the same obligation, in respect of care, with a 
man, who undertakes to manage the affairs of another, 
either without his request as a negotiorum gestor, or with 
it, as a mandatary; “ but/’ says he, “ when the things 
“ are the joint property of the parlies contracting , no 
“ higher diligence can be required than the second 

u degree, 

' \ 'V' • * 1 



4< degree, or that, which the acting party commonly uses 
“ in his own affairs; and it is sufficient, if he keep them > 


u as he keeps his own ” This he conceives to be the [ W J 
distinction between the eight contracts, which precede, 
and the two, which follow, the words in his quidem et 
diligent iam . 

Throughout his work he displays no small sagacity 
and erudition, but speaks with too much confidence of 
his own decisions, and with too much asperity or con¬ 
tempt of all other interpreters from Barto^us to Vin- 
NHJS. 

At the time when this author wrote, the learned M. 

Bothier was composing some of his admirable Treatises 
on all the different species of express or implied contracts; 
and here I seize, with pleasure, an opportunity of recom¬ 
mending those treatises to the English lawyer, exhorting 
him to read them again and again; for, if his great master 
Littleton has given him, as it must be presumed, a 
taste for luminous method, apposite examples, and a 
clear manly style, in which nothing is redundant, nothing 
deficient, he will surely be delighted with works, in 
which all those advantages are combined, and the great¬ 
est portion of which is law at Westminster as well as at 
Orleans (s): for my own part, I am so charmed with 

them, 

(*) Oeuvres de M. Pothier , a Paris, chez Dejiure : 28 volumes in duode¬ 
cimo, or 6 in qunrto . The illustrious author died in 1772 (5). 

(3) See the treatise on the law of obligations or contracts, by M. 

Potier, translated from the French, with an introduction, appendix, 
and notes, illustrative of the English law on the subject, to which the 
eloge of M* Potier, pronounced upon his decease, in the University 
of Orleans, is prefixed, by the late Sir William David Evans, recorder 
of Bombay. 

I) ' 
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them, that, if my undissembled fondness for the study of 
jurisprudence were never to produce any greater benefit 
[ 30 ] to the public, than barely the introduction of Pothier 
to the acquaintance of my countrymen, T should think 
that I had in some measure discharged the debt, which 
every man, according to Lord Coke (4), owes to his 
professsion. 

Vindication of To this venerable professor and judge, for he hacl 
b^ L pothier. SlU1 sustained both characters with deserved applause, Le 
Brun sent a copy of his little work; and M.Pothier 
honoured it with a short, but complete, answer in the 
form of a General Observation on his Treatises (t) ; de¬ 
claring, at the same time, that he would not enter into a 
literary contest, arid apologizing for his fixed adherence 
to the ancient system, which he politely ascribes to the 
natural bias of an old man in favour of opinionsfor meiiy 
imbibed . This is the substance of his answer: “ That 
“ lie can discover no kind of absurdity in the usual divi- 
u sion of neglect and diligence , nor in the rule, by which 
“ different degrees of them are applied to different con- 
“ tracts; that, to speak with strict propriety, negligence 
“ is not permitted in any contract, but a less rigorous 
“ construction prevails in some than in others; that a 
“ hirer, for instance, is not considered as negligent, when 
“ he takes the same care of the goods hired, which the 
“ generality of mankind take of their own; that the 
letter to hire , who has his reward, must be presumed to 
[ 31 ] “ have demanded at first no higher degree of diligence* 

“ and 

(f) Tils printed apart, in fourteen pages, at the end of his Treatise on the 
Muiriagc- contract. 



(4) 8tli ltep. prof p. 34. 







" and cannot justly complain of that inattention, which in 
“ another case might ha ve been culpable; for a lender , 
c< who has no reward, may fairly exact from the bor- 


“ rower that extraordinary degree of care, which a very 
“ attentive person of his age and quality would certainly 
c< have taken; that the diligence, which the individual 
“ party commonly uses in his own affairs , cannot properly 
“ he the object of judicial inquiry; for every trustee, 

“ administrator, partner, or co-proprietor, must be pre- 
“ surned by the court, auditors, or commissioners, before 
“ whom an account is taken, or a distribution or parti- 
<€ lion made, to use in their own concerns such diligence, 
u is commonly used by all prudent men ; that it is a 
“ violation of good faith for any man to take less care of 
“ another’s property, which has been intrusted to him, 

<c than of his own ; that, consequently, the author of 
u tile n . ew system demands no more of a partner or a 
u joint-owner than of a depositary , who is bound to keep 
“ goods deposited as he keeps his own; which is 
“ directly repugnant to the indisputable and undisputed 
<r sense of the law Contractus ” 

I cannot learn whether M. Le Brun ever published * 
a reply, but am inclined to believe that his system has 
gained very little ground in France , and that the old in¬ 
terpretation continues universally admitted on the Conti- [ 32 ] 
nent both by theorists and practises. 

Nothing material can be added to Pothier’s argument, 
which, in my humble opinion, is unanswerable; but it 
may not be wholly useless to set down a few general 
remarks on the controversy: particular observations 
might be multiplied without end. 

T) 2 The 
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The only essential difference between the systems of 
Godefroi and Le Biiun relates to the two contracts, 
which follow the much-disputed clause; for the Swiss 
lawyer makes the partner and co-proprietor answerable 
for ordinary neglect, and the French advocate demands 
no more from them than common honesty: now, in this 
respect, the error of the second system has been proved 
to demonstration ; and the author of it himself confesses 
ingenuously, that the other part oi it fails in the article of 
Marriage-portions (u). 

In regard to the division of neglect and care into three 
degrees or two , the dispute appears to be merely verbal; 
yet, even on this head, Le Brun seems to be self-con¬ 
futed: he begins with engaging to prove “ that only two 
“ degrees of fault are distinguished by the laws of Rome/ 1 
and ends with drawing a conclusion, that they acknow¬ 
ledge but one degree : now, though this might be only a 
slip, yet the whole tenor of his book establishes two 
modes of diligence , the omissions of which are as many 
neglects; exclusively of gross neglect, which lie likewise 
admits, for the culpa levissima only is that, which he re¬ 
pudiates. It is true, that he gives no epithet or name to 
the omission of his second mode of care; and, had he 
searched for an epithet, he could have found no other 
than grass; which would have demonstrated the weak¬ 
ness of his whole system ( v ). 

The disquisition amounts, in fact, to this ; from the 
barrenness or poverty , as Lucretius (5) calls it, of the 

Latin 

(u) See p. 71. note; and p. 126. 

(v) See pages 32. 73, 74. 149. 


(5) De Her, Nat. lib. 1. line 140. 






Latin language, the single word cvi&A includes, as> a 
generic term, various degrees or shades of faulty which 
are sometimes distinguished by epithets, and sometimes 
left without any distinction; but the Greek, which is 
rich and flexible, has a term expressive of almost every 
shade, and the translators of the law Contractus actually 
use the words foQvfioi and upsXsiu, which are by no 
means synonymous, the former implying a certain easi¬ 
ness of mind, or remissness of attention , while the second 
imports a higher and more culpable degree of negli¬ 
gence (w). This observation, indeed, seems to favour 
the system of Godefroi; but I lay no great stress on the 
mere words of the translation, as I cannot persuade my¬ 
self, that the Greek jurists under Basilius and Leo 
were perfectly acquainted with the niceties and genuine 
purity of their language; and there are invincible reasons, 
as, I hope, it has been proved, for rejecting all systems but 
that which PorniEii has recommended and illustrated. 

I come now to the laws of our own country, in which English law. 
the same distinctions and the same rules, notwithstand¬ 
ing a few clashing authorities, will be found to prevail; 
and here I might proceed chronologically, from the old¬ 
est Ycar-booky or Treatise , to the latest adjudged Case ; 
but, as there would be a most unpleasing dryness in that 
method, I think it better to examine separately every 
distinct species of bailment (6), observing, at the same 
time, under each head, a kind of historical order. It 

must 

(iu) Basilica, 2,3. 23. See Demosth . 3 Phil. ReiskeU edit. 1.112.3. For 
Icvimma culpa, which occurs but once in the whole body of Roman law, 
paQuf.Ua seems the proper word in Greek ; and it is actually so used in the 
Basilica, 60. 3. 5. where mention is made of the Aquilian law, in qua, says 
Ui.i»i an, ct levissima culpa vtniC. D. V. 2. 44. 

((j) See Gibbon’s Horn. Emp. vol. 8. "p. 84, 85. 87. 
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must have occurred to the reader, that I might easily 
have taken a wider field, and have extended my inquiry 
to every possible case, in which a ma n possesses fora time 
the goods of another; but I chose to confine myself with¬ 
in certain limits, lest, by grasping at too vast a subject, I 
should at last be compelled, as it frequently happens, by 
accident or want of leisure, to leave the whole work un¬ 
finished : it will be sufficient to remark, that the rules 
are in general the same, by whatever means the goods 
are legally in the hands of the possessor, whether by de¬ 
livery from the owner, which is a proper bailment, or 
from any other person, by finding (,r), or in consequence 
of some distinct contract. 

Sir John Holt, whom every Englishman should 
mention with respect, and from whom no English lawyer 
should venture to dissent, without extreme diffidence, 
has taken a comprehensive view of this whole subject in 
his judgment on a celebrated case (7), which shall soon 
be cited at length; but, highly as I venerate his deep 
learning and singular sagacity, I shall find myself con¬ 
strained, in some few instances, to differ from him, and 
shall be presumptuous enough to offer a correction or 
two in part of the doctrine, which he propounds in the 
course of his argument (y). 

His division of bailments into six sorts appears, in the 
first place, a little inaccurate; for, in truth, his fifth sort 
is no more than a branch of his third, and he might, 

with 

(x ) Doct, and Stud. dial. 2. cli. 33. Lord Raym. 909. 917. SeeOw. 141. 
1 Leon. 224. 1 Cro. 219* Mulgrave and Ogden . 

( y ) Lord Raym. 912. 

(7) Coggs v. Bernard, 2 Lord Raym. 909. See post, p. 58. and 
the case at full in the Appendix. 
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with equal reason, have added a seventh , since the fifth 
is capable of another subdivision. I acknowledge, 
therefore, but five species of bailment, which I shall 
now enumerate and define, with all the Latin names, 
one or two of which Lord Holt has omitted. 1. Depo- [ 36 ] 
srrtJM, which is a naked bailment, without reward, of New division 
goods to be kept for the bailor. &. Mandatum, or com- - defimt,on# * 

mission; when the mandatary undertakes, without re¬ 
compense, to do some act about the things bailed, or 
simply to carry them; and hence Sir Henry Finch 
divides bailment into two sorts, to keep , and to employ (z). 

3 . Comm.odatum, or loan for use; when goods are 
bailed, without pay, to be used for a certain time by the 
bailee, 4 . Pignori acceptcm ; when a thing is bailed 
by a debtor to his creditor in pledge, or as a security for 
the debt. 5 . Locatum, or hiring , which is always for 
a reward; and this bailment is either, 1. Locatio rei , by 
which the hirer gains the temporary use of the thing; 
or, £. Locatio opens faciendi , when ivork and labour , or 
care and pains, are to be performed or bestowed on the 
thing delivered; or, 3 . Locatio operis mercium vehenda- 
rim , when goods are bailed for the purpose of being 
carried from place to place, either to & public carrier, or 
to a private person (8). 

I. The most ancient case that I can find in our books Law of deposits, 
on the doctrine of Deposits (there were others, indeed, 

a few 


( 2 ) Law, b. 2. ch. 18. 


(B) This division and classification of the different species of bail¬ 
ment will be considered by the student of the English law, as pre¬ 
ferable both to Lord Holt's Analysis and the Order of the Imperial 
Institutes. See Vinnius in Instit. lib. 3. tit. 15. 
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a few years earlier, which turned on points of pleading}/ 
was adjudged in the eighth of Edward II. and is abridge 
ed by Fitzhcrbert (a). It may be called Bon ion’s case, 
from the name of the plaintiff, and was, in substance, 
this :—An action of detinue was brought for seals, plate, 
and jewels, and the defendant pleaded, “ that the plain-' 

“ tiff had bailed to him a chest to be kept, which chest 
“ was locked; that the bailor himself took away the key, 

“ without informing the bailee of the contents; that rob- 
“ bers came in the night, broke open the defendant’s 
“ chamber, and carried off the chest into the fields, 

“ where they forced the lock, and took out the contents; 

“ that the defendant was robbed at the same time of his 
“ own goods.” The plaintiff replied, “ that the jewels 
“ were delivered, in a chest not locked, to be restored at 
“ the pleasure of the bailor;” and on this, it is said, is¬ 
sue was joined. 

Upon this case Lord Holt observes, “ that he cannot 
“ see, why the bailee should not be charged with goods 
“ in a chest, as well as with goods out of a chest; for, 

“ says he, the bailee has as little power over them, as to 
“ any benefit that he might have from them, and as great 
“ power to defend them in one case as in the other ( b ).” 

The very learned judge was dissatisfied, we see, with 
Sir Edward Coke’s reason, “ that, when the jewels were 
“ locked up in a chest, the bailee was riot, in fact, trust- 
“ ed with them (c).” Now there was a diversity of opi¬ 
nion upon this very point, among the greatest lawyers of 
Rome; for “ it was a question, whether, if a box sealed 
“ up had been deposited, the box only should be de- 

“ manded 

(a) Mayn. Edw. II, >J?6. i'ilz. Abt. tit. Detinue, 69. 

(V) Lord Kaym, 9ii. (c) 4 Rep. 81. 
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“ manded in an action, or the clothes which it contained 
“ should also be specified; and Trebatius insists, that 
“ the be** only, not the particular contents of it, must be 
“ sued for; unless the things were previously shown, 
“ and then deposited: but Labeo asserts, that he who 
“ deposits the box, deposits the contents of it; and 
“ ought, therefore, to demand the clothes themselves. 
“ What, then, if the depositary was ignorant of the con - 
“ tents ? It seems to make no great difference, since he 
“ took the charge upon himself; and 1 am of opinion, 
“ says Ulpian , that, although the box was sealed up, yet 
“ an action may be brought for what it contained (d).” 
This relates chiefly to the form of the libel; but surely 
cases may be put, in which the difference may be very 
material as to the defence (9). Diamonds, gold, and pre¬ 
cious trinkets, ought, from their nature, to be kept with 
peculiar care under lock and key; it would, therefore, 
be gross negligence in a depositary to leave such a depo¬ 
sit in an open antichamber, and ordinary neglect, at 

least, 

(d) D. 16. 3. 1. 41. 

(9) Negligence is a relative term, depending upon the known value 
of the article, and the means of security possessed by the bailee; and 
both these circumstances are material to be considered, in estimat¬ 
ing the want of care with reference to a particular article. A stage- 
coachman, therefore, who should deposit a parcel, containing bank¬ 
notes and bills to a large amount, in the boot of his coach, instead 
of placing it under the seat in the inside, or other place used for valu¬ 
able articles, not having any knowledge of its contents, but entitled, 
from the effect of a general notice, to consider it as a parcel contain¬ 
ing articles of ordinary value, would not, although there might be 
evidence, in other respects, of particular neglect, be guilty of gross 
negligence, so as to render him responsible for the loss, notwith¬ 
standing he was protected by a general notice. Batson v . Donovan, 
4 Batn. and Aid. t X\. See the observations of Bailey, J. in Sleat v. 
o Barn, and Aid. 348. Bodenhum Bennet, 4 Price, 31. 
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least, to let then? remain oil his table, where they might 
possibly tempt his servants; but no man can proportion 
his care to the nature of things, without knowing them; 
perhaps, therefore, it would be no more than slight neg- 
[ 39 ] lect, to leave out of a drawer a box or casket, which was 
neither known, nor could justly be suspected, to contain 
diamonds; and Domat (1), who prefers the opinion of 
Trebatius, decides, “ that, in such a case, the depositary 
“ would only be obliged to restore the casket, as it was 
“ delivered, without being responsible for the contents 
“ of it.” I confess, however, that, anxiously as I wish 
on all occasions to see authorities respected, and judg¬ 
ments hoi den sacred. Bon ion’s case appears to me 
wholly incomprehensible ; for the defendant, instead of 
having been grossly negligent (which alone could have 
exposed him to an action), seems to have used at least 
ordinary diligence; and, after all, the loss was occasioned 
by a burglary , for which no bailee can be responsible, 
without a very special undertaking. The plea, there¬ 
fore, in this case, was good, and the replication idle; 
nor could I ever help suspecting a mistake in the last 
words, alii quod non; although Richard de Winchedon , 
or whoever was the compiler of the table to this year¬ 
book, makes a distinction, that, “ if jewels be bailed to 
“ me, and I put them into a casket, and thieves rob me of 
■ u them in the night-time, I am answerable ; not, if they 
* be delivered to me in a chest sealed up; 7 which could 
never have been law; for the next oldest case, in the 
book of Assise, contains the opinion of Chief Justice 
Thorpe, that “ a general bailee to keep is not respon- 
[ 40 1 “ sible, if the goods be stolen , without his gross neglect (e);” 

and 

( e ) 29 Ass. 28. Bro. Abr. tit. Bailment, pi. 7. 

(1) Civ. Law, lib. L tit. 7. § 1. 
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and it appears, indeed, from Fitzherbert , that the party 
was driven to this issue, “ whether the goods were taken 
u away by robbers ” 

By the Mosaic institutions, u if a man delivered to his Mosaic laws. 
“ neighbour money or stuff to keep , and it was stolen 
“ out of his house, and the thief could not be found, the 
“ master of the house was to be brought before the 
u judge, and to be discharged, if he could swear that he 
“ had not put his hand unto his neighbour’s goods (/’),” 
or, as the Roman author of the Lex Dei translates it. 

Nihil se nequitergessisse(g) : but a distinction seem s to have 
been made between a stealing by dap and a stealing by 
night (A); and “ if cattle were bailed and stolen, (by 
“ dap , I presume,) the person who had the care of them 
“ was bound to make restitution to the owner (&’);” for 
which the reason seems to be, that, when cattle are de¬ 
livered to be kept, the bailee is rather a mandatary than a 
depositary, and is, consequently, obliged to use a degree 
of diligence adequate to the charge : now sheep can hardly 
be stolen in the day-time without some neglect of the 
shepherd ; and we find that, when Jacob, who was for 
a long time at least, a bailee of a different sort, as he had [ 41 j 
a reward , lost any of the beasts intrusted to his care, 

Laban made him answer for them “ whether stolen by 
u day or stolen by night(&).** 

0 - 

Notwithstanding the high antiquity, as w r ell as the 
manifest good sense, of the rule, a contrary doctrine 
was advanced by Sir Edw ard Coke in his Reports , and 

afterwards 

(/) Exod. xxii. 7, 8. 

(g) Lib. 1(). De Deposito. This book is printed in the same volume with 
the Theodosiaip Code, Paris, 1586. 

( h ) Gen. xxxi. 39. (i) Exod. xxii. 12. (k) Gen. xxxi. 39. 
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Southcote’s 

case. 

[ 42 ] 


afterwards deliberately inserted in his Commentary on 
Littleton* the great result of all his experience and 
learning; namely, “ that a depositary is responsible, if 
“ the goods be stolen from him, unless he accept them 
“ specially to keep as his own ” whence he advises all de¬ 
positaries to make such a special acceptance (/). This 
opinion, so repugnant; to natural reason and the laws of 
all other nations, he grounded partly on some broken 
cases in the year-books, mere conversations on the 
bench, or loose arguments at the bar; and partly on 
Southcotb’s case, which he has reported, and which by 
no means warrants his deduction from it. As I humbly 
conceive that case to be law, though the doctrine of the 
learned reporter cannot in all points be maintained (2), 
I shall offer a few remarks on the pleadings in the cause, 
and the judgment given on them. 


Southcote declared in detinue, that he had delivered 
goods to Bennet, to be by him safely kept: the de¬ 
fendant confessed such delivery, but pleaded in bar, 
that a certain person stole them out of his possession; 
the plaintiff replied, protesting that he had not been 
robbed, that the person named in the plea was a ser¬ 
vant of the defendant, and demanded judgment; which, 
on a general demurrer to the replication, he obtained. 
“ The reason of the judgment, says Lord Coke , was, 
because the plaintiff had delivered the goods to be 
“ safely kept, and the defendant had taken the charge 
" of them upon himself, by accepting them on such a 
" delivery.” Had the reporter stopped here I do not 
see what possible objection could have been made; but 

his 

(0 1 Hep, 83.1). 1 hist, 89. a. b. 


(2) See 2 Id. Iiay. 911, and note (c), 912—914. 
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his exuberant erudition boiled over, and produced the 
frothy conceit, which has occasioned so many reflections 
on the case itself; namely, (( that to keep and to keep 
safely are one and the same thinga notion (3), which 
was denied to be law by the whole court in the time of 
Chief Justice Holt (m). 

It is far from my intent to speak in derogation of the 
great commentator on Littleton ; since it nj$y truly be 
asserted of him, as Quintilian said of Cicero, that an 
admiration of his works is a sure mark of some proficiency 
in the study of the law (4); but it must be allowed, that 
his profuse learning often ran wild, and that he has in¬ 
jured 

(m)Ld. Raym. 911. margin . 


(3) Tn a case similar to the above, where the plaintiff declared in 
detinue, that he had delivered certain antiques to the defendant to be 
by him safely kept; the defendant pleaded that the articles were de¬ 
livered to him to take care of as his own, and to be shown to persons 
to ascertain their value, and that the defendant having them in his 
pocket for that purpose, they were stolen from him, without his default, 
by some person uuknown. Upon demurrer to the plaintiffs replica¬ 
tion, which put in issue the terms of the delivery, the court recognized 
the above distinction between “ to keep and to keep safely,”''and gave 
judgment for the plaintiff. Willis C.J., in delivering the judgment 
of the court, observed, that, according to Southcote’s case, and the 
case of Coggs v. Bernard, and several other cases, if the goods were 
delivered to be kept safely, though the defendant had been robbed of 
them, detinue will lie against him; for he must take his remedy 
against the thief, or the hundred, as he can. But if the goods were 
delivered to the defendant to take care of them as his own proper 
goods, if he be robbed of them, this is a good plea. Kettle v. Brom- 
sall. Wiliest Rep. 121. 

(4) “ Ille se profecisse sciat, cui Cicero valde placebit.” Instit.Orat. 
lib. 10 . c. l.§ 6. 




j tired many a good case by the vanity of thinking to im¬ 
prove them. 


[43 ] The pleader, who drew the replication in Southcote’ s 
case, must have entertained an idea, that the blame was 
greater, if a servant of the depositary stole the goods, 
than if a mere stranger had purloined them; since the 
defendant ought to have been more on his guard against 
a person, who had so many opportunities of stealing ; and 
it was his own fault, if he gave those opportunities to a 
man, of whose honesty he was not morally certain: the 
court, we find, rejected this distinction, and also held the 
replication informal, but agreed, that no advantage could 
be taken on a general demurrer of such informality, and 
gave judgment on the substantial badness of the plea(w)» 
If the plaintiff, instead of replying, had demurred to the 
plea in bar, he might have insisted in argument, with 
reason and law on his side, “ that, although a general 
“ bailee to keep be responsible for gross neglect only , 
“ yet Bennet had, by a special acceptance, made himself 
“ answerable for orlunary neglect at least; that it was 
“ ordinary neglect to let the goods be stolen out of his 
“ possession, and he had not averred that they were 
u stolen without his default; that he ought to have put 
“ them into a safe place, according to his undertaking, 
“ and have kept the key of it himself; that the special 
“ bailee was reduced to the class of a conductor opens , or 
“ a workman for hire; and that a tailor, to whom his 
[ 44 ] « employer has delivered lace for a suit of clothes, is 

“ bound, if the lace be stolen , to restore the value of 
“ it (o)” This reasoning would not have been just, if 



(o) " Alia est furti ratio j id enim non casui , sod levi culpa, ferine ascri- 
bitur.” Gothofr ♦ Comm, in L, Contractus, p. 145. Sec B. 17. 2. 5%. 3. 



the bailee had pleaded, as in Bonion 9 s case, that he had 
been robbed by violence , for no degree of care can, in 
general, prevent an open robbery : jmpetus pmdomtm, 
says Ulpian, d nullo pmstantur. 

Mr. Justice Powell, speaking of Southcote 9 s case, 
which he denies to be law, admits, that “ if a man does 
“ undertake specially to keep goods safely, that is a 
« warranty, and will oblige the bailee to keep them 
“ safely against perils, where he has a remedy over , but 
“ not against those where he has no remedy over (p)” 
One is unwilling to suppose, that this learned judge had 
not read Lord Coke 9 s report with attention; yet the case, 
which he puts, is precisely that which he opposes, for 
Bennet did undertake - to keep the goods safely;” 
and, with submission, the degree of care demanded, not 
the remedy over , is the true measure of the obligation; 
for the bailee might have his appeal of robbery , yet lie 
is not bound to keep the goods against robbers without a 
most express agreement ( q ). This, I apprehend, is alt 
that was tneaned by St. German, when he says, “ that, 
“ if a man have nothing for keeping the goods bailed, and 
“ promise, at the time of the delivery, to restore them 
“ safe at his peril, he is not responsible for mere casual- 

“ ties 

where, says the annotator, “ Adversiis latrones paruin prodest custodia; ad- 
« versus furem prodesse potest, si quis advigilet.” See also Potii. Central 
de Lounge* n. 429. and Contrat de Pret a usage, n. 53. So, by Justice Cot¬ 
tesmore, “ Si jeo gran tc byens a uu home a garder a raon oeps, si Ies byens 
“ per son mesgarde sont enables, il sera cliarge a moy de mesmes les byens, 
“ mez s’il soit robbe de mesmes les byens, il est excusable per le ley." 
10 Hen. VI. 21. (5). 

(p) Ld. Rayrn. 912. (<?) 2 Sho. pi. 166. 


(5) Vide Finucanea Small. 1 Esp. N. P. C. 815. post. 




[46] 


Rules and ex¬ 
ceptions. 
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<x ties (r);” but the rule extracted from this passage, 
“ that a special acceptance to keep safely will not charge 
the bailee against the acts of wrong-doers (s)/’ to which 
purport Hobart also and Croke are cited, is too gene¬ 
ral, and must be confined to acts of violence . 

I cannot leave this point without remarking, that a 
tenant at will, whose interest, when he has it rent-free, 
the Iiomans called precarilm, stands in a situation ex- 
actly parallel to that of a depositary; for, although the 
Contract be for his benefit , and, in some instances, for his 
benefit only, yet he has an interest in the land till the will 
is determined, “ and, our law adds, it is the folly of the 
“ lessor, if he do not restrain him by a special condition 
thence it was adjudged, in the Countess of Shrewsbury's 
case, “ that an action will not lie against a tenant at will 
“ generally , if the house be burned through his neg- 
“ lect ( 0 ; but, says Justice Powell , “ had the action been 
“ founded on a special undertaking (6), as that, in consi- 
“ deration that the lessor would let him live in the house, 
“ he would deliver it up in as good repair as it then was 
“ in, such an action would have been maintainable (u)” 

It being then established, that a bailee of the first sort 
is answerable only for a fraud , or for gross neglect, which 
is considered as evidence of it, and not for such ordinary 
inattentions as may be compatible with good faith, if the 
depositary be himself a careless and inattentive man; a 

question 

(r) Doct and Stud. dial. % chap. 38. 

($) Com. 135. Ld. Raym. 915. 

(0 5 Rep. 13. b. ( U ) Ld. Raym. 911. 

(6) See Noy’s Maxims, 85. Bythewood’s Ed. 201. Earl of Ches¬ 
terfield v . Duke of Bolton, Com. Rep. 627. Bullock v. Domitt, 0 T. 
R. 050. 1 Wm’s, Snund. 323. n. 7. 2 Id. 422. n. 2. 





question may arise; whether, if proof be given, that he is, 
in truth, very thoughl/'ul and vigilant in his own concerns , 
he is not bound to restitution, if the deposit be lost 
through his neglect, either ordinary or slight; and it 
seems easy to support the affirmative; since in this case 
the measure of diligence is that which the bailee uses in 
his own affairs . It must, however, be confessed, that the 
character of the individual depositary can hardly be an 
object of judicial discussion: if he be slightly or even ordi¬ 
narily negligent in keeping the goods deposited, the fa¬ 
vourable presumption is, that he is equally neglectful of 
his own property; but this presumption, like all others, 
may be repelled ; and, if it be proved, for instance, that, [ 47 ] 
his house being on fire, he saved his own goods, and, 
having time and power to save also those deposited, suf¬ 
fered them to be burned, he shall restore the worth of 
them to the owner (w). If, indeed, he have time to 
save only one of two chests, and one be a deposit; the 
other his own property, he may justly prefer his own; 
unless that contain things of small comparative value, 
and the other be full of much more precious goods, as 
fine linen or silks; in which case lie ought to save the 
more valuable chest, and has a right to claim indemnifi¬ 
cation from the depositor for the loss of his own. Still 
farther; if he commit even a gross neglect in regard to his 
own goods as well as those bailed, by which both are lost 
or damaged, he cannot be said to have violated good faith, 
and the bailor must impute to his own folly the confi¬ 
dence which he reposed in so improvident and thought 
less a person (#). 

To 

(w)Poth. Contratde D£pbt, n. 29. Stiemll. de Jure Sutcn. 1. *2. c. 5. 

( x ) Bract. 99. b. Justin. Inst. 1. 3. tit. 15. 

E 
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To this principle* that a depositary is answerable only 
for gross negligence, there are some exceptions. 

First, as in Southcote’ s case, where the bailee, by a 
special agreement, has engaged to answer for less: “ Si 
" quid nominatim convenit/’ says the Roman lawyer, 
[ 48 ] “ vel plus vel minus in singulis contractibus, hoc serva- 

“ bitur quod initio convenit; legem enim contractui de- 
“ dit (y) (7) f but the opinion of Celsus, that an 
agreement to dispense with deceit is void, as being con¬ 
trary to good morals and decency, has the assent both of 
Ulpian and our English courts (z). 

Secondly, when a man spontaneously and officiously 
proposes to keep the goods of another, he may prevent 
the owner from intrusting them with a person of more ap¬ 
proved vigilance ; for which reason he takes upon himself 
according to Julian, the risk of the deposit , and becomes 
responsible at least for ordinary neglect , but not for mere 
casualties (a). 

Where things are deposited through necessity on any 
sudden emergence, as a fire or a shipwreck, M. LeBrun* 
insists, “ that the depositary must answer for less than 
“ gross neglect, how careless soever he may be in his own 

“ affairs ; 

(y) 1. Contractus, 23. P. dercg. juv, 

(?) Poet, and Stud. dial. 2. chap. 38. 

(a) P. 16. 3.1.35. 


(7) It is a maxim of the English law, that, modus et conventio vin- 
cunt legem, which prevails in this, as well as every other species of 
contract, when not contrary to sound morals, or any established 
principle of the law. Vide Viner’s Abrid, Index, title Maxim. Noy's 
Maxims, 10. Bythewood's Ed. 57. 






“ affairs; since the preceding remark, that a man who 
u reposes confidence in an improvident person , must impute 


“ any loss to his own folly, is inapplicable to a case where 
u the deposit was not optional; and the law ceases with 
“ the reason of it (b) but that is not the only reason; 
and, though it is an additional misfortune, for a man in 
extreme haste and deep distress to light upon a stupid or 
inattentive depositary, yet I can hardly persuade myself, [ 49 ] 
that more than perfect good faith is demanded in this 
case, although a violation of that faith be certainly more 
criminal than in other cases, and was therefore punished 
at Rome by a forfeiture of the double value of the goods 
deposited (8). 

In 

( b ) De la Prestation des Fautes, p. 77. 


(8) By the Code Napoleon, Art. 1920, a deposit is either voluntary, 
or necessary ; voluntary, when made with the consent of both parties; 
necessary, when induced by the pressure of unexpected calamity, as 
fire or shipwreck; but by Art. 1923, they are bbth governed by the 
same general principles. By the same law, Art. 1923, a voluntary 
deposit must be established by written proof, when it exceeds in value 
150 francs, (about 6l. 5s. when the exchange is at par) or otherwise, 
the bailor must rely exclusively upon the declarations of the depo¬ 
sitary, as to the fact of the deposit, the subject matter of it,, or the 
terms upon which it was to be restored. 

The Itoman law, and the laws of the greater part of the states of 
Europe, which bear a great conformity to the civil law, require written 
proof in a gteat variety of cases ; but the common law of England 
rarely requires the transaction to be in writing, even in the convey¬ 
ance of real property, to which it paid so much regard. That form, 
however, was requisite in the case of incorporeal hereditaments which 
could pass only by grant, 1 Inst. 9. a. 2 Woodeson’s Lect. 62., for 
not being of a substantial nature, and, like real property', capable of 
an actual delivery, that form was required as evidence of the transfer. 
By statute, however, writing is made essential in many cases, parti¬ 
cularly by the Stat. of frauds, 29 Car. XL c. 3. But the operation of 

E £ 
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Ill these circumstances, however, a benevolent offer of 
keeping another’s property for a time would not, I think, 
bring the case within Julian 9 s rule before-mentioned, so 
as to make the person offering answerable for slight or 
even ordinary negligence; and my opinion is confirmed 
by the authority of Labeo, who requires no more than 
good faith of a mgotiorum gestor , when “ aftectione coao 
“ tus, ne bona mea distrahantur, negotiis se meis ob- 
(t tulerik” 

Thirdly; when the bailee, improperly called a deposi¬ 
tary , either directly demands and receives a reward for 

his 

that statute, as far as it relates to contracts for the sale of goods, has 
been considerably diminished by a Nisi Prius decision of Towers v. 
Osborn, 1 Str. 505. followed in several subsequent cases, Clayton v . 
Andrews. 4 Burr. 2101. Groves v. Buck. 3. M. and S. 178. by 
which a large class of contracts has been excluded from the influ¬ 
ence of the statute. The reason upon which that, and the deci¬ 
sions grounded upon it, proceeded, the incapability of complying 
with one of the three modes prescribed by the statute, the delivery 
of the goods, does not appear satisfactory, since one of the other two 
modes might be adopted, and the declared object of the statute inti¬ 
tles it to a liberal interpretation. Indeed the present Lord Chief Jus¬ 
tice of the court of King’s Bench has expressed an opinion, that the 
case of Towers v. Osborn proceeded to the limit of the law; and, 
perhaps, the recent case of Garbutttf. Watson, lDowl. and Ryl. 219. 
may be considered as undermining, in some degree, the principle of 
that decision. That it ever should have received the sanction of the 
court cannot fail to be a subject of regret; and, perhaps, the dispo¬ 
sition lately evinced by the courts in the cases of Sandler v. Wake¬ 
field, 4 Barn, and Aid. 595. and Jenkyn v. Reynolds, 3 Bro. and 
B. 14. Garbutt v . Watson, 1 DowL and Ryl. 219., to give the stat. 
a liberal interpretation, may justify the expectation, that this great 
security against fraud, and check to litigation, will in this respect 
be one day restored, and the case of Towers v. Osborn, at no very 
distant period, be considered not to be law. 





his care, or takes the charge of goods in consequence of 
some lucrative contract, he becomes answerable for ordi - 
nary neglect; since, in truth, he is in both cases a con¬ 
ductor operis, and lets out his mental labour at a just 
price; thus, when clothes are left with a man, who is 
paid for the use of his bath, or a trunk with an inn¬ 
keeper or his servants, or with a ferryman, the bailees 
are as much bound to indemnify the owners, if the goods 
be lost or damaged through their want of ordinary cir¬ 
cumspection, as if they were to receive a stipulated re- 
compcnc e for their attention and pains ; but of this more [ 50 ] 
fully, when we come to the article of hiring . 

Fourthly; when the bailee alone receives advantage 
from the deposit, as, if a thing be borrowed on a future 
event, and deposited with the intended borrower, until 
the event happens, because the owner, perhaps, is likely 
to be absent at the time, such a depositary must auswer 
even for slight negligence; and this bailment, indeed, is 
rather a loan than a deposit, in whatever light it may be 
considered by the parties. Suppose, for example, that 
Charles , intending to appear at a masked ball expected 
to be given on a future night, requests George to lend 
him a dress and jewels for that purpose, and that George 
being obliged to go immediately into the country, desires 
Charles to keep the dress till his return, and, if the ball 
be given in the mean time, to wear it; this seems to be 
a regular loan , although the original purpose of borrow¬ 
ing be future and contingent. 

Since, therefore, the two last cases are not, in strict 
propriety, deposits , the exceptions to the general rule are 
reduced to two only; and the second of them, I conceive, 
will not be rejected by the JEnglish lawyer, although 1 

recollect 


misr R 



[ 51 ] 


Grecian and 
Arabian laws. 


[ 52 ] 
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recollect no decision or dictum exactly conformable to 
the opinion of Julian . 

Clearly as the obligation to restore a deposit flows from 
the nature and definition of this contract, yet, in the 
reign of Elizabeth, when it had been adjudged, con¬ 
sistently with common sense and common honesty, u that 
“ an action on the case lay against a man, who had not 
“ performed his promise of redelivering, or delivering 
u over, things bailed to him,” that judgment was re¬ 
versed; and, in the sixth year of James, judgment for 
the plaintiff was arrested in a case exactly similar (c): it 
is no wonder that the profession grumbled, as Lord Holt 
says, at so absurd a reversal; which was itself most justly 
reversed a few years after, and the first decision solemnly 
established id). 

Among the curious remains of Attic law, which philo- 
logers have collected, very little relates to the contracts 
which are the subject of this Essay; but I remember to 
have read of Demosthenes, that he was advocate for a 
person, with wlioin three men had deposited some valu¬ 
able utensil, of which they were joint-ow ners; and the 
depositary had delivered it to one of them, of whose 
knavery he had no suspicion; upon which the other hvo 
brought an action, but were nonsuited on their own evi¬ 
dence, that there was a third baiior, whom they had not 
joined in the suit; for, the truth not being proved, De¬ 
mosthenes insisted, that his client could not legally restore 
the deposit , unless all three proprietors were ready to re¬ 
ceive it; and this doctrine was good at Rome as well as 
at Athens, when the thing deposited was in its nature in¬ 
capable 

(4 Yelv.4. 50. 128. 

( d) 2 Cro. 667. Wheatley and Low, 


J 



capable of partition : it is also law, I apprehend, in West¬ 
minster hall (e) (9). 


The obligation to return a deposit faithfully was, in 
very early times, holden sacred by the Greeks , as we 
learn from the story of Glaucus ( 1 ), who, on consulting 
the oracle, received his answer, “ that it was criminal even 
“ to harbour a thought of withholding deposited goods 
" from the owners, who-chnmed them (f) and a fine 
application of this universal law is made by an Arabian 
poet contemporary with Justinian, who remarks, “ that 
“ life and wealth are only deposited with us by our Cre- 
“ ator, and, like all other deposits , must in due time be 
“ restored.” 

II* Employment by commission was also known to Lawofman- 
our ancient lawyers; and Bracton, the best writer of dates * 
them all, expresses it by the Roman word, Mandalum; 
now, as the very essence of this contract is the gratuitous 
performance of it by the bailee, and as the term com¬ 
mission is also pretty generally applied to bailees, who re¬ 
ceive hire or compensation for their attention and trouble, 

I shall 

(c) I). .16. 3. 1. 36. Bro. Abr. tit „ Bailment, pi. 4. 

00 Itcrod. VI. 86. Juv. Sat. XIII, 199. 

(9) Property belonging to several joint owners, who concurrently 
deposit it with a bailee by whom it is accepted on their joint account, 
cannot be legally demanded without the consent of all parties, if, 
however, the bailee is not privy to such arrangement, but accepts the 
properly from one of them, by whom as well as the bailee, it is treat¬ 
ed as belonging to him exclusively, the bailee cannot set up the want 
of consent of the other party, not privy to the deposit, to prevent his 
re-delivery of the property to him who bailed it or to his legal repre¬ 
sentatives. May and another, assignees of Taylor v. Harvey, 13 
Bast, 197. 

0) vide Seneca de Benef. 4. 10. Cic. de Off. lib. 1. Eden s 
Elementa Juris Civilis, 175. 
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I shall not scruple to adopt the word mandate as 


[ 53 ] appropriated in a limited sense to the species of bailment 
now before us; nor will any confusion arise from the 
common acceptation of the word in the sense of a judi¬ 
cial command or precept, which is, in truth, only a se¬ 
condary and inaccurate usage of it. The great dis¬ 
tinction then between one sort of mandate and a deposit 
is, that the former lies infesance, and the latter, simply in 
custody: whence, as we have already intimated, a diffe¬ 
rence often arises between the degrees of care demanded 
in the one contract and in the other; for, the mandatary 
being considered as having engaged himself to use a de¬ 
gree of diligence and attention adequate to the performance 
of his undertaking, the omission of such diligence may be, 
, according to the nature of the business, either ordinary, 

or slight, neglect; although a bailee of this species ought 
regularly to be answerable only for a violation of good 
faith (2). This is the common doctrine taken from the 
"' ' : ' law 


(2) A person, who undertakes, without a reward, to perform a par¬ 
ticular service, where his situation is not such as to imply skill, or 
knowledge, in the particular transaction, will not be responsible for 
a loss, when he has acted bona fide y and exercised the same care 
which he takes in his own affairs. 

The defendant, who was a general merchant in London, having 
received orders from his correspondent in Madeira, to send thither a 
quantity of leather cut out for shoes and boots, employed Goodwin 
the bankrupt, who was a shoemaker, to execute the order. Goodwin 
accordingly prepared die leather for the defendant, packed it in a 
case for exportation, and at the same time prepared another parcel 
of the same kind of leather, on his own account, which he packed in 
a separate case, to be sent to Madeira on a venture, requesting the 
recommendation of the defendant to his correspondents in the sale 
of it. The two cases were sent to the defendant’s house, with bills 
of parcels, and he, in order to save the trouble of a separate entry at 
the custom-house, voluntarily and without any compensation, by 





law of Ulpian; but there seems, in reality, to be no 
exception in the present case from the general rule; for. 


since 


agreement with Goodwin, made one entry of both the cases, but did 
it under the denomipation of wrought leather, instead of dressed 
leather, which it ought to have been. In consequence of this mis¬ 
take in the entry, the two cases were seized, and this action was 
brought by the assignees of Goodwin, to recover the value of the 
leather, which he had prepared to export on his own account. The 
court held that the defendant was not liable for the loss, since he 
had acted bona fide and taken the same care of the goods as of his 
own, and, not being of a profession which implied knowledge in 
the particular transaction, the wrong entry could not in him be con¬ 
sidered as gross negligence. Lord Loughborough (C. J.) observed, 
“ I agree with Sir W. Jones that where a bailee undertakes to per~ 
u form a gratuitous act, from which the bailor alone is to receive 
“ benefit, there the bailee is only liable for gross negligence; but if a 
“ man gratuitously undertakes to do any thing to the best of his 
u skill, where his situation or profession is such as to imply skill, 
“ an omission of that skill is imputable to him as gross negli- 
“ gence. If in this a case a ship-broker, or a clerk in the custom- 
u house, had undertaken to enter the goods, a wrong entry would 
“ in them be gross negligence, because their situation and employ- 
“ ment necessarily imply a competent degree of knowledge in making 
“ such entries; but when an application, under the circumstances 
“ of this case, is made to a general merchant to make an entry at the 
“ custom-house, such a mistake as this is not to be imputed to him 
“ as gross negligence.” Shiells and Thorne assignees of Goodwin v, 
Blac.kburne, lllen. B1.158. See Nelson v. M'Intosh, 1 Stark. 238. 

So a gratuitous bailee, who turns a horse after dark, into a dan¬ 
gerous pasture to which it was unaccustomed, in consequence of 
which it meets with its death, is guilty of that degree of negligence 
whicti will render him responsible to the bailor. Tn an action for 
not repairing the fences of a dose adjoining that of the plaintiff, 
in consequence of which the plaintiff’s horse fell into the defendant’s 
close, and was killed, it appeared that the horse was the property of 
tho plaintiff’s brother, who sent it to him the night before the acci¬ 
dent; that the plaintiff put it into his stable for a short time, and 
then turned it after dark into his close, where his own cattle usually 
grazed, and that on the following morning the horse was found dead 
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since good faith itself obliges every man to perform his 
actual engagements, it of course obliges the mandatary 
to exert himself in proportion to the exigence of the 
affair in hand, and neither to do any thing, how minute 
soever, by which his employer may sustain damage, nor 
omit any thing, however inconsiderable, which the nature 
of the act requires (g): nor will a want of ability to per¬ 
form the contract be any defence for the contracting 
party; for, though the law exacts no impossible things, 
yet it may j ustly require that every man should kno w his 
own strength before he undertakes to do an act, and 
that, if he delude another by false pretensions to skill, 
lie shall be responsible for any injury that may be occa¬ 
sioned by such delusion. If, indeed, an unskilful man 
yield to the pressing instances of his friend, who could 
not otherwise have his work performed, and engage re¬ 
luctantly in the business, no higher degree of diligence 
can be demanded of him than a fair exertion of his 
capacity. 


It is almost needless to add, that a mandatary, as well 
as a depositary, may bind himself by a special agree¬ 
ment to be answerable even for casualties (3) ; but that 

neither 

(g) Lord Hayiu. 910. 


in the close of the defendant, having fallen from the one to the other. 
Lord hllenborough (C. J.) observed, that the plaintiff, although he 
was a gratuitous bailee, owed it to the bailor, not to put the horse 
into a dangerous pasture. Perhaps the horse might have been safe 
during the day-light, but that the turning it into a pasture to which it 
was un-used, after dark, was a degree of negligence sufficient to rOh- 
der him liable, and that consequently the plaintiff might maintain 
an action in his own name. Booth v. Wilson, 1 Bam. and Aid. 59. 

(3) The parties lo a bailment may riot only vary the terms ac¬ 
cording to their pleasure, but a bailee may impose upon himself an 
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neither the one nor the other can exempt himself by any 
stipulation from responsibility for fraud , or, its equiva¬ 
lent, gross neglect 

A distinction seems very early to have been made in Distinction 
our law between the nowfesance, and the wisfesance (4), ^Dce^irit 
of a conductor opens, and, by equal reason, of a mauda- fcwnce. 

tary; 


additional degree of care on account of his interfering with the pro¬ 
perty committed to his charge, by which its custody is rendered 
more insecure. As when a captain of a vessel, who had, without 
tv reward, taken charge of a box containing doubloons, dollars, and 
other valuable articles, belonging to a person who was to have 
worked his passage home, but was accidentally left behind, during 
the course of the voyage, opened the box for the purpose of as¬ 
certaining whether it contained contraband goods, and upon the, 
arrival of the ship towards the end of the voyage he again opened 
it in the presence of several passengers, and taking out the contents, 
which he put into a canvass bag, deposited them in his chest in the 
cabin, in which his own valuables were usually kept. When the 
vessel arrived at Gravesend, a river pilot was taken on board, and 
the captain and one mate left the vessel, another mate remaining on 
board; an excise officer was also on board, and two young men 
belonging to the vessel were allowed to sleep in the cabin. On the 
next morning the bag containing the valuables was missing, and 
was not afterwards discovered. In an action to recover the value 
of the property, the captain wa3 holden to have imposed upon him¬ 
self the duty of carefully guarding against all perils to which the 
property was exposed, by means of the alt antion, and having 
failed to take such care, in consequence of which the loss happened* 
he was responsible for the loss, although as a bailee without hire he 
was only bound to take prudent care of them. Nelson v. Macintosh, 
1 Stark. N. P. C. 237. 

(4) This distinction is well established. An action for a mere 
nonfeasance cannot be maintained, even when accompanied with 
special damage; as if a carpenter undertakes to build a house, 
within a given time, and refuse to proceed, in consequence of which 
an injury is sustained, no action will lie, 11 Hen. IV. 33. A. 21 Hen. 
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tary; or, in other words, between a total failure of per¬ 
forming an executory undertaking and a culpable neglect 

in 


VI. 55. b. 1 Roll. Abr. 9. pi. 1,2. 2 Ld. Rayra. 919, 1920. Elsee v. 
Gatward, 5 T. R. 143. except in certain cases where, from their 
situation, some persons are bound to do what is requested of them 
in the course of their employment, and are entitled to a recompense. 
As in the case of a carrier, vide post, 103 n.; or an inn-keeper, vide 
post, 95 n.; or where a farrier, having materials for the purpose, refuses 
to shoe the horse of a traveller (21 Hen. VI. c. 55, 50. 1 Salk. 18. 
1 Ld. Raym. 054.12 Mod.484.); or a ferryman to convey one over a 
common ferry, and the like; Churchman v» Tunstal, Hardress 103. 
5 T. R. 149, 150. 1 Wm’s Saund. 312. n. 2. This doctrine was esta¬ 
blished and illustrated in a late case, in which the first count of the 
declaration stated, that the plaintiff had retained the defendant, 
who was a builder, to build and repair certain premises within a 
given day, and that the defendant accepted the retainer, but did not 
perform the work within the given time, in consequence of which 
the walls of the plaintiff's house were injured, and the plaintiff in 
other respects was damaged and put to expense. And the second 
count, that the plaintiff being in possession of some old materials 
retained the defendant to perform the carpenter's work on certain 
buildings of the plaintiff, and to use the old materials, but that the 
defendant instead of using them made use of new ones, thereby in¬ 
creasing the expense. And upon a general demurrer to the whole 
declaration the court gave judgment for the defendant, upon the 
ground that the first count was not good in law, since no conside¬ 
ration was stated, or that the defendant had entered upon the work. 
The second count, however, was considered to be valid, for the de¬ 
fendant’s misfeasance in not performing the work which he had 
entered upon, according to his retainer, by which the plaintiff was 
subject to considerable expense, was a good cause of action. 

Lord Kenyon (C. J.) observed, “ that no consideration results from 
4t the defendant's situation as a carpenter, nor is he bound to perform 
“ all the work that is tendered to him." And Mr. Justice Ashhurst, 
in giving his opinion on the same case, remarked the following dis¬ 
tinction: “ If a party undertake to perform work, and proceed on 
« the employment, he makes himself liable for any misfeazance in 
« the course"of that work. But if he undertake, and do not proceed 




iu executing it; for, when an action on the case was 
brought against a carpenter, who, having undertaken to 
build a new house for the plaintiff’ within a certain time, 
h&d not built it, the court gave judgment of nonsuit; [ 55 ] 

but agreed, that, if the defendant had built the house 
negligently and spoiled the timber, an action against 
him would have been maintainable (A). However, in a 
subsequent reign, when a similar action was commenced 
against one Watkins for not building a mill according 
to his undertaking, there was a long conversation be¬ 
tween the judges and the bar, which Chief Justice Ba- 
bington at length interrupted by ordering the defendant’s 
counsel either to plead or to demur; but Serjeant Rolf 
chose to plead specially, and issue was taken on a dis¬ 
charge of the agreement (i). Justice Martin objected 
to the action, because no tort was alledged; and he per¬ 
sisted warmly in his opinion, which seems not wholly 
irreconcilable to that of his two brethren; for in the 
cases, which they put, a special injury was supposed to 
be occasioned by the non-performance of the contract. 

Authority and reason both convince me, that Martin, 

into 

(h) Year B. 11 Hen. IV. S3. (5) 

(0 Year B. 3 Hen. VI. 36. b. 37. a. Stath. Abr. tit. Actions sur Ic cos, 
pi. 20. 


“ on the work, no action will lie against him for the misfeasance. 
“ In this case tbo defendant's undertaking was merely voluntary, 
“ no consideration for it being stated. There was no custom of the 
“ realm, or any legal obligation to compel him to perform the work, 
“ and that distinguishes this case from those of a common carrier, 
“ porter, and ferryman, who are bound by their situations in life to 
“ perform the work tendered to them; but a carpenter, as such, is 
“ not bound by any such obligation.” Elsee v. Gatvvard, 5 T. R. 
143. 


(5) See 5 Term Rep. 150. 
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into whose opinion the reporter recommends an inquiry, 
was wrong in his objection, if he rneaned, as Justice 
Cokain and the Chief Justice seem to have understood 
him; that no such action would lie for nonfesance, even 
though special damage had been stated . His argument 
was, that the action before them sounded in covenant 
merely, and required a specialty to support it; but that, 
if the covenant had been changed into a tort, a good writ 
of trespass on the case might have been maintained: he 
gave, indeed* an example of misfe sance, but did not con¬ 
trovert the instances, which were given by the other 
judges. 

It was not alledged in either of the cases just cited, 
that the defendant was to receive pay for the fesance of 
his work; but, since both defendants were described as 
actually in trade , it was not, perhaps, intended, that they 
were to work for nothing: I cannot, however, persuade 
myself, that there would have been any difference, had 
the promises been purely gratuitous , and had the special 
injury been caused by the breach of them. Suppose, for 
instance, that Robert's corn-fields are surrounded by a 
ditch or trench, in which the water from a certain spring 
used to have a free course, but which has of late been 
obstructed by soil and rubbish; and that Robert inform¬ 
ing his neighbour Henry of his intention speedily to clear 
the ditch, Henry offers and undertakes immediately to 
remove the obstruction and repair the banks without re¬ 
ward, he having business of the same kind to perform on 
his own grounds: if, in this case, Henry neglect to do 
the work undertaken, “ and the water, not having its 
“ natural course, overflow the fields of Robert and spoil 
u his corn,” may not Robert maintain his action on the 
case ? Most assuredly; and so in a thousand instances of 

proper 



[ 56 ] 


«W(sr^ 



proper bailments that might be supposed, where a just 
reliance on the promise of the defendant prevented the C ^7 ] 
plaintiff from employing another person, and was con¬ 
sequently the cause of the loss which he sustained (A); 
for it is, as it ought to be, a general rule, that, for every 
damnum injuria datum , an action of some sort, which it 
is the province of the pleader to advise, may be main¬ 
tained ; and although the gratuitous performance of an 
act be a benefit conferred, yet, according to the just 
maxim of Pa ulus, Adjuvari nos, non decipi, benejicio 
oportet (/): but the special damage, not the assumption, 
is the cause of this action; and, if notice be given by the 
mandatary, before any damage incurred, and while another 
person may be employed, that he cannot perform the work, 
no process of law can enforce the performance of it. 

A case in Brook made complete from the Year-book, 
to which he refers, seems directly in point; for, by Chief 
Justice Fineaux, it had been adjudged, that, “ if a 
“ man assume to build a house for me by a certain day, 
an( l do not build it, and I suffer damage by his non - 
Jesance, I shall have an action on the case, as well as 
“ if he had done it amiss but it is possible, that Fineaux 
might suppose a consideration, though none be men¬ 
tioned (m). 

Actions on this contract are, indeed, very uncommon, 
for a reason not extremely flattering to human nature; 
because it is very uncommon to undertake any office of 
trouble without compensation: but, whether the case 

really 

(k) Year B. 19 Hen. VI. 49. ( l ) D. 13. 6.17. 3. 

(m) Bro. Abr. tit . Action sur le Case, 72* (6) 


( 0 ) See 3 Term Rep. 143. 




really happened, or the reward, which had actually been 
stipulated, was omitted in the declaration, the question, 
“ whether a man was responsible for damage to certain 
“ goods, occasioned by his negligence in performing a 
** gratuitous promise/ 1 came before the court in which 
Lord Holt presided, so lately as the second year of 
Queen Anne; and a point which the first elements of 
the Roman law have so fully decided, that no court of 
judicature on the Continent would suffer it to be de¬ 
bated, was thought in England to deserve, what it cer¬ 
tainly received, very great consideration (»). 

Case of Coggs The case was this: Bernard had assumed without 
( r P a y safely to remove several casks of brandy from one 
cellar, and lay them down safely in another, but managed 
them so negligently, that one of the casks was staved* 
After the general issue joined, and a verdict for the 
plaintiff' Coggs, a motion was made in arrest of judg¬ 
ment, on the irrelevancy of the declaration, in which it 
was neither alledged, that the defendant was to have any 
recommence for his pains, nor that he was a common por- 
[ 59 ] ter: but the court were unanimously of opinion, that the 
action lay; and, as it was thought a matter of great con¬ 
sequence, each of the judges delivered his opinion se¬ 
parately. 

The Chief Justice, as it has before been intimated ( 0 ), 
pronounced a clear, methodical, elaborate argument; m 
which he distinguished bailments into six sorts, and gave a 
history of the principal authorities concerning each of them. 
This argument is justly represented by my learned friend, 

* the 

(n) Ld. Rayra, 909—920. 1 Salk. 26. Com. 133. Farr. 13. 131.528. 

( 0 ) P. 35. 



the annotator on the First Institute, as (< a most masterly 
“ v * c " w of the whole subject of bailment (7?);” and, if 
*nv little work be considered merely as a commentary on 
the student may, perhaps, think, that my time and 
attention have not been unusefully bestowed. 

For the decision of the principal case, it would have 
been sufficient, I imagine, to insist, that the point was 
not next), but had already been determined ; that the writ 
in the Register, called, in the strange dialect of our 
forefathers, De pipct vini cariandd (y), was not similar, 
but identical; for, had the reward been the essence of 
the action, it must have been inserted in the writ, and 
nothing would have been left for the declaration but the 
stating of the day, the year, and other circumstances 5 [ 60 ] 

of which Rastell exhibits a complete example in a writ 
and declaration for negligently and improvidently plant¬ 
ing a quickset hedge , which the defendant had promised 
to raise, without any consideration ailedged; and issue 
was joined on a traverse of the negligence and improvi¬ 
dence (r). How any answer could have been given to 
these authorities, I am at a loss even to conceive; but, 
although it is needless to prove the same thing twice, 
yet other authorities, equally unanswerable, were ad¬ 
duced by the court, and supported with reasons no less 
cogent; for nothing , said Mr. Justice Powell emphati¬ 
cally, is law , that is not reason (7); a maxim, in theory ex¬ 
cellent, 

( p) Hargr. Co. Litt. 89. b. n. 3. The profession must lament the ncces- 
sar}' suspension of this valuable work. 

( 7 ) Orig. 110. a. see also 110. b. De equo infirmo sanando , and De 
columbari repafando. 

(r) East. Entr. 13 b. 

(7) 2 Ld. Rayra. 911. 

F 
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cellent, but in practice dangerous, as many rules, true iu 
the abstract, are false in the concrete; for, since the 
reason of Titius may, and frequently does, differ fro™ 
the reason of Septmius, no man, who is not a lawyer; 
would ever know how to act, and no man who is a law¬ 
yer, would in many instances know what to advise, un¬ 
less courts were bound by authority , as firmly as the 
pagan deities were supposed to be bound by the decrees 
of fate. 

Now the reason assigned by the learned judge for the 
cases in the Register and Year-books, which were the 
same with Coggs and Bernard, namely, “ that the partyks 
“ special assumpsit and undertaking obliged him so to 
« do the thing, that the bailor came to no damage by his 
C 61 ] u neglect,” seems to intimate, that the omission of the 
words salvo et securS would have made a difference in 
this case, as in that of a deposit; but I humbly contend, 
that those w ords are implied by the nature of a contract 
which lies in fesance , agreeably to the distinction with 
which I began this article. As judgment, indeed, was 
to be given on the record merely, it was unnecessary, 
and might have been improper, to have extended the 
proposition beyond the point then before the court; but 
I cannot think that the narrowness of the proposition in 
this instance affects the general doctrine which I have pre¬ 
sumed to lay down ; and, in the strong case of the shep¬ 
herd, who had a flock to keep , w hich lie suff ered t h rough 
negligence to be drowned, neither a reward nor a special 
undertaking are stated (s): that case, in the opinion of 
Justice Townsend , depended upon the distinction be¬ 
tween a bargain executed and executory; but I cannot 

doubt 



(s) Year 13. 2 Hen. VII. 11. 
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cloubt the relevancy of an action in the second case, as 
well as the first, whenever actual damage is occasioned by 
the nonfesance (t) (9). 

There seems little necessity after this, to mention the 
case of Powtuary and Walton, the reason of which ap¬ 
plies directly to the present subject; and, though it may 
be objected that the defendant was stated as a farrier, 
arid must be presumed to have acted in his trade, yet 
Chief Justice Rolle intimates no such presumption; but 
says expressly, that € * an action on the case lies upon this 
“ matter, without alledging any consideration: for the 
negligence is the cause of action, and not the assump¬ 
sit (u)” 

A bailment without reward to carry from place to 
place is very different from a mandate to perform a work: 
and, there being nothing to take it out of the general 
rule, I cannot conceive that the bailee is responsible for 
less than gross neglect, unless there be a special accept¬ 
ance : for instance, if Stephen desire Philip to carry a 
diamond ring from Bristol to a person in London, and 

he 

(t) Stath . Abr . tit. Actions stir It cos, pi. 11. By Justice Paston , ° si un 
14 ferrour face covenant ove rnoy de ferrer mon cliival, jeo die qe si Irteferrn 
“ mun cliival, uncore jeo averui accion sur mon ca.% qar en son default per* 
u aventure mon chival est perie.” (8) 

(n) 1 Ho. Abr. 10. « 


(8) This case is distinguishable; for a farrier, like a common car¬ 
rier, or innkeeper, is bound by law to perform certain duties, for 
which he is entitled to a recompense; hut where no such obligation 
results from the particular situation of the party, a consideration 
must be alledged, in order to render him liable. Elsee v. Gatward, 
5 T. R. 149. ante p. 54. 

(9) Vide ante, p. 54 . n. 3. 

v c 2 
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he put it, with bank notes of his own, into a letter-case, 
out of which it is stolen at an inn, or seized by a robber 
on the road, Philip shall not be answerable for it; al¬ 
though a very careful, or perhaps a commonly prudent, 
man would have kept it in his purse at the inn, and have 
concealed it somewhere in the carriage ; but, if he were 
to secrete his own notes with peculiar vigilance, and ei¬ 
ther leave the diamond in an open room, or wear it on 
his finger in the chaise, I think he would be bound, in 
case of a loss by stealth or robbery, to restore the value 
of it to Stephen: every thing, therefore, that has been 
expounded in the preceding article concerning deposits , 
may be applied exactly to this sort of bailment, whicj* 
may be considered as a subdivision of the second species. 

Since We have nothing in these cases analogous to the 
judgments of infamy , which were often pronounced at 
Rome and Athens, it is hardly necessary to add, what 
appears from the speech of Cicero for Roscius, of 
Amelia, that ** the ancient Romans considered a manda- 
" tary as infamous, if he broke his engagement, not only 
“ by actual fraud, but even by more than ordinary negli- 
u gence (tt>).” 

As to exceptions from the rule concerning the degree 
of neglect, for which a mandatary is responsible, almost 
all that has been advanced before in the article of depo¬ 
sits, in regard to a special convention, a voluntary offer, 

and 

(w>) ## In privatis rebus, si quis rem mandatam non inocio malitiotius ges- 
u sisset, sui qusestfis aut commodi causft, veruni etiam negligentiiis, cum ma- 
u jores summum admisisse dedecus existimabant: itaque mandati constftu- 
“ turn est judicium, non minus turpe quiim furti” Pro S. Rose. p. 116. 
Clang. 
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and an interest accruing to both parties, or only to the 
bailee, may be applied to mandates: an undertaker of a 
work for the benefit of an absent person, and without his 
knowledge , is the negotiorum gestor of the civilians, and 
the obligation resulting from his implied contract has 
been incidentally mentioned in a preceding page. 

III. On the third species of bailment, which is one [ 64 ] 
of the most usual and most convenient in civil society, Law of loans 
little remains to be observed ; because our own, and the for Ui>e * 
Roman, law are on this head perfectly coincident. I 
call it, after the French lawyers, loan for use , to distin¬ 
guish it from their loan for consumption, or the mutuum 
of the Romans; by which is understood the lending of 
money, wine, com, and other things , that may be valued 
by number, weight, or measure, and are to be restored only 
in equal value or quantity (x): this latter contract, which, 
according to St. German, is most properly called a 
loan, does not belong to the present subject; but it 
may be right to remark, that, as the specific things are not 
to be returned, the absolute property of them is transferred 
to the borrower, who must bear the loss of them, if they he 
destroyed by tvreck, pillage, fire, or other inevitable mis¬ 
fortune • 

(jc) Doct, amt Stud. dial. 2. chap. 38. Bract. 99. a. b. tn Ld. Rayni. 

916. where this passage from Bracton is cited by the Chief Justice, mutuant 
is printed for commodatam; but what then can be made of the words ad 
IPS am rvstituendam? There is certainly some mistake, in the passage, which 
must be very ancient, for the oldest MS. that I have seen, is conformable 
to TotteV s edition. I suspect the omission of a whole lihe after the word 
prccium , where the manuscript has a full point; and possibly the sentence 
omitted may be thus supplied from Justinian , whom Bracton copied. “ At 
** qui mutuum accepit, obligatus reru&net,” si forte incendio, &c. Inst. 

3. 13. e. 
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fortune (1 ). Very different is the nature of the bailment 
in question; for a horse, a chariot, a book, a greyhound, 
or a fowling-piece, which are lent for the use of the 
bailee, ought to be re-delivered specifically ; and the 
owner must abide the loss, if they perish through any 
accident which a very careful and vigilant man could not 
have avoided. The negligence of the borrower, who 
alone receives benefit from the contract, is construed 
rigorously, and, although slight , makes him liable to in¬ 
demnify the lender; nor will his incapacity to exert 
more than ordinary attention avail him on the ground of 
an impossibility, * 4 which the law, says the rule, never 
“ demands f for that maxim relates merely to things 
absolutely impossible; and it was not only very possible , 
but very expedient, for him to have examined his own 
capacity of performing the undertaking, before he de¬ 
luded his neighbour by engaging in it: if the lender, 
indeed, was not deceived, but perfectly knew, the quality, 
as well as age, of the borrower, he must be supposed 
to have demanded no higher care than that of which 
such a person was capable; as, if Paul lend a fine horse 

to 


(1) If money, com, wine, or any other such thing which cannot 
be re-delivered, or occupied, be borrowed, and it perish, it is at the 
perii.of the borrower. But if a horse, of curt, or such other things, 
as may be used and delivered "again, be used according to the pur¬ 
pose for which they were lent, if they perish, he who owns them shall 
bear the loss, if they perish not through default of him who bor¬ 
rowed them, or he made a promise at the time of delivery to re¬ 
deliver thorn safe again. If they be used in any other manner than 
according to the lending, in whatever manner they may perish, if 
it be not by default of the owner, he who borrowed them shall be 
charged with them, in law and conscience. ■ Nov’s Maxims, 91. 
BytJiewoocPs Ed. 211. 






to a raw youth, he cannot exact the same degree of ma- 
nagement and circumspection, which he would expect 
from a riding-master, or an officer of dragoons (y). 


From the rule, that a borrower is answerable for slight 
neglect, compared with the distinction before made be- [ 66 ] 
tween simple theft and robbery(z), it follows, that, it the 
borrowed goods be stolen out of his possession by any 
person whatever, he must pay the worth of them to. the 
lender, unless he prove that they were purloined not 
withstanding his extraordinary care. The example 
given by Julian , is the first and best that occurs i Cains 
borrows a silver ewer of Titius , and afterwards delivers 
it, that it may be safely restored, to a bearer of such ap¬ 
proved fidelity and wariness, that no event could be less 
expected than its being stolen; if, after all, the bearer 
be met in the way by scoundrels, who contrive to steal 
it, Cains appears to be wholly blameless, and Titius has 
suffered damnum sine injuria . It seems hardly necessary 
to add, that the same care, which the bailee is bound to 
take of the principal thing bailed, must be extended to 
such accessory things as belong to it, and were delivered 
with it: thus a man who borrows a watch, is responsible 
for slight neglect of the chain and seals. 

Although the laws of Ryme , with winch those of Opinion or 
England in this respect agree, most expressly decide, du 

that a borrower using more than ordinary diligence, shall, 
not be chargeable , if there be a force which he cannot resist 
(a), yet Puffendorf employs much idle reasoning, 
which I am not idle enough to transcribe, in support of 

a new 

(if) Dumoulin, tract. De to quod interest , n. 185. 

(%) Sec p. 44. aud note (o). 

(«) 0. 44/7. 1.4. T-d. Raym. 916. 
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a new opinion, namely, “ that the borrower ought to 
“ indemnify the lender, if the goods lent be destroyed 
“ by fire, shipwreck, or other inevitable .accident* and 
° without his faulty unless his own perish with them 
for example, if Paul lend William a horse worth thirty 
guineas, to ride from Oxford to London , and William be 
attacked on a heath in that road by highwaymen, who 
kill or seize the horse, he is obliged, according to Puffen- 
dorf and his annotator, to pay thirty guineas to Paul . 
The justice and good sense of the contrary decision are 
evinced beyond a doubt by M. Pothier, who makes a 
distinction between those cases, where the loan was the 
occasion merely of damage to the lender, who might in the 
mean time have sustained a loss from other accidents, and 
those, where the loan was the sole efficient cause of his da¬ 
mage^); as if Paul, having lent his horse, should be forced 
in the interval by some pressing business to hire another 
for himself; in this case the borrower ought, indeed, to 
pay for the hired horse, unless the lender had voluntarily 
submitted to bear the inconvenience caused by the loan; 
for, in this sense and in this instance, a benefit conferred 
should not be injurious to the benefactor. As to a con¬ 
dition presumed to be imposed by the lender, that he 
would not abide by any loss occasioned by the lending, it 
seems the wildest and most unreasonable of presump¬ 
tions : if Paul really intended to impose such a condi¬ 
tion, he should have declared his mind; and I persuade 
myself, that William would have declined a favour so 
hardly obtained. 

Had the borrower, indeed, been imprudent enough to 

leave 

(h) Poth. Pitt a Usage, ti. 55. Puf* with Barbtip'ac'* nules, b. 5. c. 4. 



leave the high road and pass through some thicket, 
where robbers might be supposed to lurk, or had he 
travelled in the dark at a very unseasonable hour, and 
had the horse, in either case, been taken from him or 
killed, he must have indemnified the owner; for irre¬ 
sistible force is no excuse, if a man put himself in the 
way of it by his own rashness. This is nearly the case, 
cited by St, German from the Summa Rosella , where a 
loan must be meaned, though the word depositum be 
erroneously used (c); and it is there decided, that, if the 
borrower of a horse will imprudently tide by a r uinous 
house in manifest danger of falling, and part of it ac¬ 
tually fall on the horse’s head, and kill him, the lender 
is entitled to the price of him; but that, if the house 
were in good condition and fell by the violence of a sud¬ 
den hurricane, the bailee shall be discharged. For the 
same, or a stronger, reason, if William , instead of 
coming to London, for which purpose the horse was 
lent, go towards Bath, or, having borrowed him for a 
week, keep him for a month, he becomes responsible 
for any accident that may befal the horse in his journey 
to Bath, or after the expiration of the week ( d ) (2). 

Thus, if Charles, in a case before put (e), wear the [ 69 ] 
masked habit and jewels of George at the ball, for 
which they were borrowed, and be robbed of them in 
his return home at the usual time and by the usual way, 
he cannot be compelled to pay George the value of them; 
but it would be otherwise, if he were to go with the 

jewels 

(c) Doct* and Stud . where before cited. 

( d ) Ld. Rayrn. 915. (e) 50. 

(2) See Noy’s Maxims, 92. By the wood’s Ed, 212. 





mi 



jewels from the theatre to a gaming-house, and were there 
to lose them by any casualty whatever. So, in the in¬ 
stance proposed by Gains in the Digest, if silver utensils 
be lent to a man for the purpose of entertaining a party 
of friends at supper in the metropolis , and he carry them 
into the country , there can be no doubt of his obligation 
to indemnify the lender, if the plate be lost by accident 
however irresistible. 

There are other cases, in which a borrower is charge¬ 
able for inevitable mischance, even when he has not, as 
he legally may, taken the whole risk upon himself by 
express agreement. For example, if the house of Cairn 
be in flames, and he, being able to secure one thing 
only, save an urn of his own in preference to the silver 
ewer, which he had borrowed of Titius, he shall make 
the lender a compensation for the loss (3); especially 
if the ewer be the more valuable, and would conse¬ 
quently have been preferred, had he been owner of them 
both: even if his urn be the more precious, he must 
either leave it, and bring away the borrowed vessel, or 
[ 70 ] pay Titius the value of that which he has lost; unless 
the alarm was so sudden, and the fire so violent, that 
no deliberation or selection could be justly expected, 
and Cains had time only to snatch up the first utensil 
that presented itself. 

Since openness and honesty are the soul of con¬ 
tracts ( 4 ), and since “ a suppression of truth is often as 

" culpable 

(3) Puff. b. 5. c. 4, s. 0. 

(4) A seller, in disposing of an article, is not bound to disclose 
its detects to tire buyer, by the law of England, which differs in this 
respect from'the sentiments of moral writers upon the'subject (Puff. 






u culpable as an express falsehood ( 5 )/’ I accede to the 
opinion of M. Pothier, that, if a soldier were to borrow 
a horse of his friend for a battle expected to be fought 
the next morning, and were to conceal from him , that his 
own horse was as Jit for the service, and if the horse so 
borrowed were slain in the engagement, the lender ought 
to be indemnified ; for probably the dissimulation of the 
borrower induced him to lend,the horse; but, had the 
soldier openly and frankly acknowledged, that he was 
unwilling to expose his own horse , since, in case of a loss, 
he was unable to purchase another, and his friend, never¬ 
theless, had generously lent him one, the lender would 
have run, as in other instances* the risk of the day. 

If 


b. 5. c. 3. s. 2. Grot. b. 2. c. J2. s. 9. Paley’s Moral Philos, vol. 1. 
b. 3. ch. 7.); but he must not practise any artifice to conceal them, 
or make any misrepresentations for the purpose of throwing the buyer 
off his guard. Baglehole v. Walters, 3 Camp. 154. Meyer v. Evert h, 
4 Camp. 22. Pickering v. Dowson, 4 Taun. 779. Vernon v. Keyes, 
4 Taun. 488. In such case the maxim, caveat emptor, universally 
applies where there is no fraud; and to obtain protection from latent 
defects there must be an express warranty. Parkinson v. Lee, 2 
East. 322- Buller’sNisi Prius, Bridgeman’s Ed. 32. 

(5) For an illustration*)*' this principle, see the case of Eyre v. Burn- 
ford, 1 East. 318; where the defendant, who was referred to upon the 
subject of the credit of a third person, with whom the plaintiff was 
treaty for the purchase of a quantity of goods, having suppressed a 
material circumstance within hb knowledge, was holden liable for 
the injury resulting to the plaintiff in consequence of his misrepre¬ 
sentation. See Bailer’s Nisi Prius, Bridgeinan’s Ed. 32. b. “ Fraud 
u may consist as well in the suppression of what is true, as in the 
“ representation of what is false.” Per Chambre J. 3 Bos. and 
Pul. 371. So in the case of a false return to a mandamus, an 
action may be maintained, as well for a suppressio veri , as for an 
allegG tin falsi. King v. The Mayor and Burgesses of Lyme Regis, 

1 Douglas, 149. 
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If the bailee, to use the Roman expression, be in 
moea, that is, if a legal demand have been made by the 
bailor, he must answer for any casualty that happens 
after the demand; unless in cases where it may be 
strongly presumed, that the same accident would have 
befallen the thing bailed, even if it had been restored at 
the proper time; or, unless the bailee have legally ten¬ 
dered the thing, and the bailor have put himself in mora 
[ 71 ] by refusing to accept it: this rule extends of course to 
every species of bailment. 

Controversy u Whether in the case of a valued loan, or where the 

nans. ,g thC ClVI- “ goods lent are estimated at a certain price , the bor- 
“ rower must be considered as bound in all events to 
“ restore either the things lent or the value of them,” is 
a question upon which the civilians are as much divided, 
as they are upon the celebrated clause in the law Con¬ 
tractus: five or six commentators of high reputation 
enter the lists against as many of equal fame, and each 
side displays great ingenuity and address in this juridical 
tournament. D'Avezan supports the affirmative, and 
Pothier the negative; but the second opinion seems the 
more reasonable. The word periculum, used by VI - 
plan, is in itself equivocal: it means hazard in general, 
proceeding either from accident or from neglect ; and in 
this latter sense it appears to have been taken by the 
Roman lawyer in the passage which gave birth to the 
dispute. But, whatever be the true interpretation of 
that passage, I cannot satisfy myself, that, either in the 
Customary Provinces of France (6 ), or in England, a 

borrower 

(6) The borrower in this case, by the Code Napoleon, Art. 1883, 
is responsible for losses arising from accident, unless there is an 
express stipulation to the contrary. 
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borrower can be chargeable for all events without his 
consent unequivocally given: if William, indeed, had 
said to Paul alternatively, a I promise, on my return to 
Oxford, either to restore your horse or to pay you thirty 
“ guineas,” he must in all events have performed one [ 72 ] 
part of this disjunctive obligation (J '); but, if Paul had 
only said , is the horse, which I lend you for this journey, 
is fairly worth thirty guineas,” no more could be im¬ 
plied from those words, than a design of preventing any 
future difficulty about the price, if the horse should be 
killed or injured through an omission of that extraordi¬ 
nary diligence which the nature of the contract required. 

Besides the general exception to the rule concerning Exceptions to 
the degrees of neglect, namely. Si quid convenit vel plus the ruIe * 
vel minus, another is, where goods are lent for a use, in 
which the lender has a common interest with the bor¬ 
rower: in this case, as in other bailments reciprocally 
advantageous, the bailee can be responsible for no more 
than ordinary negligence; as, if Stephen and Philip in¬ 
vite some common friends to an entertainment prepared 
at their joint expense, for which purpose Philip lends a 
service of plate to his companion, who undertakes the 
whole management of the feast, Stephen is obliged only 
to take ordinary care of the plate; but this, in truth, is 
rather the innominate contract do ut facias, than a proper 
loan. 

Agreeably to this principle, it must be decided, that, 
if goods be lent for the sole advantage of the lender, the 
borrower is answerable for gross neglect only; as, if a [ 73 ] 
passionate lover of music were to lend his own instru¬ 
ment 


(f) Palm. 551. 



Mosaic and At? 
tic laws. 


C 74 ] 


<SL 


-a* 


LAW OF BAILMENTS. 


inent to a player in a concert, merely to augment his 
pleasure from the performance; but here again, the 
bailment is not so much a loan , as a mandate; and, if 
the musician were to play with all due skill and exertion, 
but were to break or hurt the instrument without any 
malice or very culpable negligence, he would not be 
bound to indemnify the amateur , as he was not in want 
of the instrument, and had no particular desire to use it. 
If, indeed, a poor artist, having lost or spoiled his violin 
or flute, be much distressed by this loss ; and a brother- 
musician obligingly, though voluntarily, offer to lend 
him his own, I cannot agree with Despeisses, a learned 
advocate of Montpelier and writer on Roman law, that 
the player may be less careful of it than any other bor¬ 
rower : on the contrary, he is bound in conscience at 
least, to raise bis attention even to a higher degree; and 
his negligence ought to be construed with rigour. 

By the law of Moses, as it is commonly translated, a 
remarkable distinction was made between the loss of 
borrowed cattle or goods, happening in the absence or 
the presence , of the owner (7); for, says the divine le¬ 
gislator, “ if a man borrow aught of his neighbour, and 
“ it be hurt or die, the owner thereof not being with it, 
u he shall surely make it good ; but if the owner thereof 
u be with it, he shall not make it good (g):” now it is 
by no means certain, that the original word signifies the 
owner, for it map signify the possessor, and the law may 
import, that the borrower ought not to lose sight, when 
he can possibly avoid it, of the thing borrowed; but if 

it 

(g) Exod. xxii, 14,15. 


(7) See Puff* with BarbeyracVnotes, b. 5. c. 4. s. 6. n. 2. 
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it was intended that the borrower should always answer 
for casualties, except in the case , which must rarely hap¬ 
pen, of the owner’s presence , this exception seems to 
prove, that no casualties were moaned,. but such as exr 
traordinary care might have prevented; for I cannot 
see, what difference could be made by the presence of 
the owner, if the force, productive of the injury, were 
wholly irresistible, or the accident inevitable. 

All old Athenian law is preserved by Demosthenes , 
from which little can be gathered on account of its ge¬ 
nerality and the use of an ambiguous word ( h ): it is 
understood by Petit as relating to guardians, mandata¬ 
ries, and commissioners ; and it is cited by the orator in 
the case of a guardianship. The Athenians were, pro¬ 
bably, satisfied with speaking very generally in their 
laws, and left their juries, for juries they certainly had, 
to decide favourably or severely, according to the cir¬ 
cumstances of each particular case. 

IV. As to the degree of diligence which the law requires [ 75 ] 
from a pawnee , I find myself again obliged to dissent Law of pledges, 
from Sir Edvmrd Coke , with whose opinion a similar 
liberty has before been taken in regard to a depositary; Doctrine of 
for that very learned man lays it down, that, “ if goods ^ r d d Coke de * 
“ be delivered to one as a gage or pledge , and they be 
“ stolen , he shall discharged, because he hath a pro- 
“perty in them : and, therefore , he ought to keep them 

“ no 

(fr) rififl <5v xoBv^vhA Tif, ofAolug o<p\icnttxvsiy, *1 avroe Rcithe’s 
edition, 855. 3. Here the verb may imply slight, or ordinary, 

neglect; or even fraud, as Petit has rendered it. 




miSTfty 


<SL 


first propo- 

Since the bailment, which is the subject of the pre¬ 
sent article, is beneficial to the pawnee by securing the 
payment of his debt, and to the pawnor by procuring 
him credit, the rule which natural reason prescribes, and 
which the wisdom of nations has confirmed, makes it 
requisite for the person to whom a gage or pledge is 
bailed, to take ordinary care of it; and he must con¬ 
sequently 

(i) 1 Inst. 89. n. 4 Rep* 83. b. (8) 

(8) See Hargrave’s note (10) upon the above passage, where the 
learned editor, adverting to the authority of Lord C. J. Holt who 
thought the Reasoning in the text insufficient, also objects to the 
doctrine there stated. The nature and object ofc this species of 
bailment, entitles the pawnee to detain the article, until he is repaid 
the sum advanced upon it; but it may be observed, that where 
goods have been pledged by a person having a limited interest, 
the pawnee cannot detain them for the sum advanced, against the 
party entitled to it after that interest has expired. As where a 
tenant for life of plate, pledged it with a pawnbroker, who had no 
notice of the settlement under which the interest was derived ; the 
pawnbroker was not allowed to retain the property, after the death 
of the tenant for life, against the remainder man, notwithstanding his 
ignorance of the pawnor’s partial interest. Hoare v. Parke, 2T.R.376. 
See 16 Viner's Abr. title Pawn. 264. Hooper v. Ramsbottom, 4 
% Camp. 121- IVPCombie v. Davies, 7 Last, 5. So where a factor 
pledges the goods of his principal without qgjthority, the pawnee 
cannot detain them against the principal, until he is repaid the 
sum advanced, Paterson v. Tash, 2 Str. 1178. Daubigny v. Duval, 

5 T. R. 604. IVPCombie v. Davies, 6 East, 538. Martini v. Coles, 

1 M. and S. 140. Shipley v. Kyraer, 1 M. and S. 484* Kuckein v . 
Wilson, 4 B. and A. 443. not even to the extent of the loan, which 
the factor would be entitled to, had they remained in his possession. 
M‘Combie v . Davies, 7 East, 6. 



u no otherwise than his oivn (i) I deny the 
sition, the reasou, and the conclusion. 



whists 



sequently be responsible for ordinary neglect (k). This 
is expressly holdeu by Br acton ; and, when I rely on 
his authority, I am perfectly aware that he copied Jus - 
tinian almost word for word, and that Lord Holt , who 
makes considerable use of his Treatise, observes three 
or four times, “ that he was an old author (l)'” but, 
although he had been a civilian, yet he was also a great [ 76 ] 
common-lawyer, and never, I believe, adopted the rules 
and expressions of the Romans, except when they coin¬ 
cided with the law's of England in his time: he is cer¬ 
tainly the best of our juridical classics; and, a3 to our 
ancient authors, if their doctrine be not law, it must be 
left to mere historians and antiquaries; but, if it remain 
unimpeached by any later decision, it is not only equally 
binding with the most recent law, but has the‘advantage 
of being matured and approved by the collected sagacity 
and experience of ages. The doctrine in question has 
the full assent of Lord Holt himself, who declares it to 
be “ sufficient , if the pawnee use true and ordinary dili- 
“ gence for restoring the goods, and that, so doing, he 
“ will be indemnified, and, notwithstanding the loss, shall 
“ resort to the pawnor for his debt (9).” Now it has 
been proved, that " a bailee cannot be considered as 
* € using ordinary diligence, who suffers the goods bailed 
“ to be taken by stealth out of his custody (m )and it 
follows, that “ a pawnee shall not be discharged, if the 
%t pawn be simply stolen from him (1);” but if he be 

forcibly 

(7c) Bract. 99. b. 

(0 Ld. Raym. 915/916. 919. 

(m) P. 44. n. to). 


(9) Ld. Raym. 917. 

(1) A pawnee, and a depositary of goods for hire, are responsible 
for the same degree of negligence, that is, for the want of ordinary 

G 
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forcibly robbed of it without his fault , his debt shall not 
be extinguished. 

The passage in the Roman institutes, which Bracton 
has nearly transcribed, by no means convinces M. Le 
Brun, that a 'pawnee and a borrower are not respou- 
[ 77 ] sible for one and the same degree of negligence; audit 
is very certain that Vlpian , speaking of the Actio pigno - 
ratitia , uses these remarkable words: “ Veuit in hac 
“ actione et dolus et culpa ut in commodato , venit et 
“custodia; vis major non venit.” To solve this difli- 
Conjoctural cri- culty Noodt had recourse to a conjectural emendation, 
ticism of Nootit. SU pposes UT to have been inadvertently written for 
at ; but if this was a mistake, it must have been pretty 
ancient, for the Greek translators of this sentence use a 
particle of similitude, not an adversative: there seems, 
however, no occasion for so hazardous a mode of criti¬ 
cism. Vlpian has not said, “ talis culpa qualis in com- 
" modatonor does the word ut imply an exact re¬ 
semblance : he meaned, that a pawnee was answerable 
for neglect , and gave the first instance that occurred of 

another 


care; but where a trunk, containing goods, was deposited with an 
upholsterer for a reward, the contents of which were stolen by his 
servants notwithstanding he hud put it in a place of safe custody? 
he was holden not responsible for the value, since he had taken as 
much care of them as of his own, and that positive evidence of negli¬ 
gence must he given to sustain such an action. The mere proof that 
nt different times several articles of value had been stolen from the 
defendant, and that he had frequently been heard to complain of 
the dishonesty of his servants, is not sufficient, finucane *?. Small, 
1 Esp. N. P. C. 315. The distinction between a theft and robbery 
is clearly established in the civil law. D. 17.5. 55. 3. See Abbott 
on Shipping, 534. n. 1. ante P. 44, n. (o). 
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another contract, in which the party was likewise an¬ 
swerable for neglect , but left the sort or degree of neg¬ 
ligence to be determined by his general rule ; confornir ‘ 
ably to which he himself expressly mentions pignus 
among other contracts reciprocally useful , arid distin¬ 
guishes it from commodatum, whence the borrower 
solely derives advantage (n). 

It is rather less easy to answer the case in the Book Case in the 
of Assise, which seems wholly subversive of my rea- io °' ol AaM c * 
soning, and, if it stand unexplained, will break the har¬ 
mony of my system (o) ; for there, in an action of [ 78 ] 
detinue for a hamper, which bad been bailed by the 
plaintiff to the defendant, the bailee pleaded, “ that it 
“ was delivered to him in gage for a certain sum of 
“ money; that he had put it among his other goods; 

" and that all together had been stolen from him:” now, 
according to my doctrine, the plaintiff might have de¬ 
murred to the plea; but he was' driven to reply, " that 
“ he tendered the money before the stealing , and that the 
“ creditor refused to accept it,” on which fact issue was 
joined; and the reason assigned by the Chief Justice 
was, that, “ if a man bail goods to me to keep , and I put 
“ them among my own, l shall not be charged if they 
“ be stolen” To this case I answer: first, that if the 
court really made no difference between a pawnee and a 
depositary, they were indubitably mistaken; for which 
assertion I have the authority of Bracton, Lord Holt , 
and St, German, who ranks the taker of a pledge in the 
same class with a hirer of goods (p); next, that in a 
much later case, in the reign of Hen. VI., where a hiring 

(n) Before, p. 16. (o) 59 Ass. pi. 28. 

(p) Doct. and Stud, dial, 2. chap. 38. 
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of custody seems to be tneaued, the'distinction between 
a theft and a robbery is taken agreeably to the Roman 
law (5); and, lastly, that, although in the strict propriety 
of our English language, to steal is to take clandestinely, 
and to rob is to seize by violence, corresponding with the 
Norman verbs embleer and robber, yet those words are 
sometimes used inaccurately; and I always suspected, 
that the case in the Book of Assise related to a robbery, 
or a taking with force; a suspicion confirmed beyond 
any doubt by the judicious Brook, who abridges this 
very case with the following title in the margin, “ Que 
“ serra al perde, quant les biens sont robbes (r):” and 
in a modern work, where the old cases are referred to, 
it appears to have been settled in conformity to them 
and to reason, “ that if the pawn be laid up, and the 
« pawnee be robbed, he shall not be answerable (s) 
but Lord Coke seems to have used the word stolen in its 
proper sense, because he plainly compares a pawn with 
a deposit. 

If, indeed, the thing pledged be taken openly and vio¬ 
lently through the fault of the pledgee, he shall be 
responsible for it; and, after a tender and refusal of the 
money owed, which are equivalent to actual payment, the 
whole property is instantly revested in the pledgor, and he 
may consequently maintain an action of trover ( t ): it is 
said in a most useful work, that by such tender and 
refusal the thing pawned “ ceases to be a pledge and 

" becomes 

(q) Before, p. 44. note ( 0 ). 

(r) Abr. tit . Bailment, pi. 7. 

(a) * Salk. 522. 

(t) 29 Ass. pi. 28. Yelv. 179. Ratcliff and D avis. 
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€l becomes a deposit (&);” but this must be an error of 
impression; for there can never be a deposit without the 
owner’s consent, and a depositary would be chargeable 
only for gross negligence, whereas the pawnee, whose 
special property is determined by the wrongful detainer, 
becomes liable in alt possible events to make good the 
thing lost, or to relinquish his debt (tv). 
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[ 80 ] 


The reason given by Coke for his doctrine, namely. Lord Coke's rea- 
“ because the pawnee has a property in the goods sons couteflted * 
u pledged,” is applicable to every other sort of bailment, 
and proves nothing in regard to any particular species; 
for every bailee has a temporary qualified property in the 
things of which possession is delivered to him by the 
bailor, and has, therefore, a possessory action (3) qr 


an 


(u) Law of Nisi Prim, 72. (2) 
(w) Ld. Rayrci. 917. 


(2) In the subsequent editions of that work, the words u and be - 
“ comes a deposit” are omitted. 

(3) A gratuitous bailee may maintain an action in his own name, 
for an injury occasioned by that degree of gross negligence which 
renders him responsible to his bailor; as where he turns a horse after 
dark into a strange pasture, which through a defect in the fences, which 
his neighbour is bound to repair, falls into the adjoining close, and is 
killed. Rooth v . Wilson, 1 Barn, and Aid. 59. see ante, p. 53. n. 1. 
So, a person who hires a chariot for the day, and furnishes* it with 
a coachman, and horses, and then lets it out for the day, may sue in 
his own name, for an injury to the chariot whilst in the use of the 
person to whom he had let it, and may properly describe himself as 
the owner and proprietor. Croft v. Alison, 4 Barn, and Aid. 590, 

A gratuitous permission to another to use a chattel does not in 
contemplation of law devest the owner of the possession, but it 
remains constructively in him, and accordingly he may maintain an 
action of trespass for an injury done to it whilst it is so used. Lotan 
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an appeal in his own name against any stranger who 
may damage or purloin them (x). By the Roman law, 
indeed, “ even the possession of the depositary was 
“ holden to be that of the person depositing;” bat with 
us the general bailee has unquestionably a limited pro¬ 
perty in the goods intrusted Co his care: he may not 
however, use them on any account without the consent 
of the owner, either expressly given, if it can possibly 
be obtained, or at least strongly presumed; and this 
presumption varies, as the thing is likely to be better; 
pr worse, or not at all affected, by usage; since, if 
Caius deposit a setting-dog with Titius, he can hardly 
be supposed unwilling that the dog should be used for 
partridge-shooting, and thus be confirmed in those 
habits which make him valuable; but, if clothes or 
linen be deposited by him, <Mie can scarce imagine that 
he would suffer them to be worn; and on the other 
hand it may justly be inferred, that he would gladly 
indulge Titius in the liberty of using the books of which 
he had the custody, since even moderate care would 
prevent them from being injured. In the same manner 
it has been holden, that the pawnee of goods, which will 
be impaired by usage, cannot; use them; but it would 
be otherwise, I apprehend, if the things pawned actually 
required exercise and a continuance of habits, as sport¬ 
ing-dogs and horses: if they cannot be hurt by being 
worn, they may be used, but at the peril of the pledgee; 

. A A,v ; • , as, 

(x) Year B. 21 Ben. VII. 14. b. 15- a. 

v. Cross, 2 Camp. 464. But the hirer far a different period, acquires 
an actual and exclusive possession for that time, and the. owner has 
only a reversionary interest in the property hired, and consequently 
cannot maintain an action of trespass for an injury to it ; his 

remedy must be an action upon the case. Hall v. Pickard, S 

Camp. 187. See Gordon v. Harper, 7 T. Rl 9. 
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as, if chains of gold, ear-rings, or bracelets, be left in 
pawn with a lady, and she wear them at a public place, 
and be robbed of them on her return, she must make 
them good : “ if she keep them in a bag,” says a learned 
and respectable writer, “ and they are stolen , she shall 
“ not be charged (y);” but the bag could hardly be taken 
privately and quietly without her omission of ordinary 
diligence ; and the manner in which Lord Holt puts the 
case establishes my system, and confirms the answer just 
offered to the case from the Year-book; for, “ if she 
u keep the jewels,” says he, ■* locked up in her cabinet, 

“ and her cabinet be broken open, and the jewels taken 
** thence, she will not be answerable (z).” Again; it is [ 82 ] 
said, that, where the paw nee is at any expense to main¬ 
tain the thing giv^n in pledge, as, if it be a horse or a 
cow, he may ride the horse moderately, and milk the 
cow regularly, by way of compensation for the charge (a); 
and this doctrine must be equally applicable to a ge¬ 
neral bailee, who ought neither to be injured or bene¬ 
fited in any respect by the trust undertaken by him; but 
the Roman and French law, more agreeably to principle 
and analogy, permits indeed both the pawnee and the 
depositary to milk the cows delivered to them, but re¬ 
quires them to account with the respective ^owners for 
the value of the milk and calves, deducting the reason¬ 
able charges for their nourishment (b). It follows from 
these remarks, that Lord Coke has assigned an inade¬ 
quate reason for the degree of diligence which is de¬ 
manded of a pawnee; and the true reason is, that the 
law requires nothing extraordinary of him. 

But, 

(t/) Law of Nisi Print, 72. (4) . ' 

(z) Ld. Raym. 917. (a) Ow. 124. 

(/;) Poth. Depot, ». 47. Nantisscmcnt, n. 35. 

(4) See Finucane v. Small, 1 Esp. N. P. C. 315. ante, p. 76. 1. 
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But, if the receiver in pledge were the only bailee who 
had a special property in the thing bailed, it could not be 
logically inferred, “ that, therefore, he ought to keep it 
“ merely as his own for, even if Cuius have an absolute 
undivided property in goods, jointly or in common with 
Septimiiis, he is bound by rational, as well as positive 
law, to take more care of them than of his otm , unless 
he be in fact a prudent and thoughtful manager of his 
own concerns; since every man ought to use ordinary 
diligence in affairs which interest another as well as him¬ 
self : u Aliena negotia,” says the emperor Constantine, 
exacto officio geruntur (c).” 


The conclusion, therefore, drawn by^Sir Edward Coke, 
is no less illogical than his premises are weak ; but here 
I must do M. Le Brim the justice to observe, that the 
argument on which his whole system is founded, oc¬ 
curred likewise to the great oracle of English law; 
namely, that a person who had a property in things com¬ 
mitted to his charge, was only obliged to be as careful 
of them as of his own goods; which may be very true, if 
the sentence be predicated of a man ordinarily careful 
of his own; and, if that was Le Brim’s hypothesis, he 
has done little more than adopt the system of Godefroi , 
who exacts ordinary diligence from a partner and a co-* 
proprietor , but requires a higher degree in eight of the 
ten preceding contracts. 


Pledges for debt are of the highest antiquity; they 
were used in very early times by the roving Arabs , one 
of whom finelv remarks, u that the life of man is no 
f* jnore than a pledge in the bauds of destiny;” and the 

salutary 

(c) C. 4. 3,5.21. 
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salutary laws of Moses, which forbade certain imple¬ 
ments of husbandry and a widow’s raiment to be given 
in pawn, deserve to be imitated as well as admired. The 
distinction between pledging , where possession is trans¬ 
ferred to the creditor, and hypothecation, where it remains 
with the debtor, was originally Attic ; but scarce any part 
of the Athenian laws on this subject can be gleaned from 
the ancient orators, except what relates to bottomry, in 
live speeches of Demosthenes . 

I cannot end this article without mentioning a singu- Turk's)* law. 
lar case from a curious manuscript preserved at Cam¬ 
bridge* which contains a collection of queries in Turkish , 
together with the decisions or concise answers of the 
Mufti at Constantinople: it is commonly imagined, that 
the Turks have a translation in their own language of the 
Greek code, from which they have supplied the defects 
of their Tartarian and Arabian jurisprudence (rf): but l 
have not met with any such translation, although I admit 
the conjecture to be highly probable, and am persuaded 
that their numerous treatises on Mahomedan law are 
worthy, on many accounts, of an attentive examination. 

The case was this : “ Zaid had left with Amru divers 
i( goods in pledge for a certain sum of money, and some 
" ruffians , having entered the house of Amru } took away 
“ his own goods, together with those pawned by Zaid” 

Now we must necessarily suppose, that the creditor had 
by his oumfault given occasion to this robbery; otherwise [ 85 j 
we may boldly pronounce, that the Turks are wholly un¬ 
acquainted with the imperial laws of Byzantium , and - 
that their own rules are totally repugnant to natural jus¬ 
tice ; for the party proceeds to ask, “ whether, since the 

44 debt 
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(d) Duck dc Auth. Jur. Civ. Rom. I. 2. 6. 
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“ deb{ became extinct by the loss of the pledge , ami since 
“ the goods pawned exceeded in value the amount of the 
“ debt, Zaid could legally demand the balance of Amru;” 
to which question, the great law officer of the Othman 
court answered with the brevity usual on such occasions, 
Olmaz, It cannot be(e ). This custom, we must confess, 
of proposing cases both of law and conscience, under 
feigned names to the supreme judge, whose answers are 
considered as solemn decrees , is admirably calculated to 
prevent partiality, and to save the charges of litigation. 

Law of hiring. V. The last species of bailment is by no means the 
least important of the five, whether we consider the infi¬ 
nite convenience and daily use of the contract itself, or 
the variety of its branches, each of which shall now be 
succinctly, but accurately examined. 

Hiring of a 1. Locatio, or locatio-conduclio, REI, is a contract by 

thing. which the hirer gains a transient qualified property in the 

thing hired, and the owner acquires an absolute property 
[ 86 ] m *h e stipend, or price, of the hiring; so that, in truth, 
it bears a strong resemblance to the contract of emptio - 
venditio, or sale (5); and, since it is advantageous to 

both 

(e) Pub!. Libr. Cambr. MSS. Dd. “4. 3. Sec Wotton, IX. Hywel Dda. 
lib. 2. cap. 2. $ 29. note x. It may possibly be the usage ill Turkey to stipu¬ 
late ** ut amissio pignoris liberet debitorem,” as in C. 4. 24. 6. 


(5) For the hire or reward, answers to the price in a sale, and the 
right of enjoying the thing hired, to the right of property acquired 
by the sale. Just. Inst. 3. 25. D. 19. 2. Grotius, b. 2. c. 12. s. 18. 
Fuff. b. 5. ch. 6. s. 1. 


A sale, by the law of England, with respect to the transfer of the 
property, is governed by the same general principles which regulate 
a sale by the civil law; and the same responsibility lor neglect is 
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both contracting parties, the harmonious consent of na¬ 
tions will be interrupted, and one object of this Essay 
defeated, if the laws of England shall be found, on a 
fair inquiry, to demand of the hirer a more than ordinary 
degree of diligence. In the most recent publication that 
I have read on any legal subject, it is expressly said, 
** that the hirer is to take all imaginable care of the goods 
** delivered for hire ( f) :” the words all imaginable, if the 
principles before established be just, are too strong for 
practice, even in the strict case of borrowing ; but, if we 

take 

(/) Law of Nisi Prius, 3d edition, corrected, 72. 

exacted while the article sold remains in the possession of the seller, 
but the property is transferred to the buyer by the force of the sale. 
See ante, p. 23. n. For when the price has been agreed upon, and 
nothing remains to be done to ascertain the quantity or individuality 
of the goods, a complete right of property is transferred to the buyer. 
Noy’s Maxims, c. 42. Bythewood’s ed. 205. recognized by Lord 
EUenborough, C. J. in Hinde v. Whitehouse, 7 East, 571. Rugg v. 
Minett, 11 East, 210. Nanson v. Meyer, 0 East, 614. Wallace v* 
Breeds, 13 East, 522. Buck v. Davis, 2 M. and S. 397. And if, be¬ 
fore the delivery, the thing sold die, or is consumed by fire, the loss 
will fall upon the buyer. Noy’s Maxims, 42. Rugg v. Minett, 11 
East, 210. 2 Bl. Comm. 448. 

The effect of the contract, when complete, is, to transfer to the 
buyer the right of property in the article sold, together with aright to 
a delivery upon payment of the stipulated price, and to vest in the 
seller a right to the price, and to the fulfilment of the contract within 
a reasonable time, and, Until that period, to retain possession of the 
property. See the cases supra, and Lanfort v. Administratrix of 
Tiler, 1 Salk. 113. 2 Bl. Comm. 448. but see Greaves v. Ashlin, 3 
Camp. 426. 

The statute of frauds, 29 Car. IT. c. 3. s. 17. has not altered the 
common law in these respects, but merely superadded certain forma¬ 
lities to the conditions required by the common law for the preven¬ 
tion of fraud, and establishing the contract upon more satisfactory 
proof than mere parol declarations. See Rann v. Hughes, 7 T. R. 
350. n. (a) 1 Wiils.’s Saund. 21 1 . n. 2. 




take them in the mildest sense, they must imply an ex¬ 
traordinary degree of care ; and this doctrine, I presume, 
is founded on that of Lord Holt , in the case of Coggs 


Lord Holt’s doc- and Bernard , where the great judge lays it down, “ that, 
trine explained. « jf g 00( j s nre ] e t out for a reward, the hirer is bound to 
“ the utmost diligence, such as the most diligent father 
“ of a family uses (g).” It may seem bold to controvert 
so respectable an opinion; but, without insisting on the 
palpable injustice of making a borrower and a hirer an¬ 
swerable for precisely the same degree of neglect, and 
without urging that the point was not then before the 
court, I will engage to show, by tracing the doctrine up 
to its real source, that the dictum of the Chief J ustice 
[■87 ] was entirely grounded on a grammatical mistake in the 
translation of a single Latin word. 

In the first place, it is indubitable that his lordship re¬ 
lied solely on the authority of Bracton, whose words he 
cites at large, and immediately subjoins, u whence it ap~ 
“ pears” & c. now’ the words, ** talis ab eo desideratur 
u custodia, qualem diljgentissimus paterfamilias suis 
u rebus adhibet,” on which the whole question depends, 
are copied exactly from Justinian (A), who informs us, hi 
the proeme to his Institutes, that his decisions in that 
work w ere extracted principally from the Commentaries 
ofG aius ; and the epithet diligentissimus i3 in fact used 
by this ancient lawyer (&)„ and by him alone, on the sub¬ 
ject of hiring; but Gains is remarked for writing with 
energy, and for being fond of using superlatives where 
all other writers are satisfied with positives (A); so that 



(k) Bract. 62. b. Justin. Inst. 3. 25.5. where Theophilus has o Ijtx- 

(i) D. 19. 3. 25. 7. (fc) Lc Brun, p. 93, 
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his forcible manner of expressing himself, in this instance, 
as in some others, misled the compilers employed by the 
Emperor, whose words Theophilus rendered more than 
literally, and Bracton transcribed; and thus an epithet, 
which ought to have been translated ordinarily diligent, 
has been supposed to mean extremely careful. By recti¬ 
fying this mistake, we restore the broken harmony of the 
Pandects with the Institutes , which, together with the 
Code, form one connected work {l ), and, when properly un¬ 
derstood, explain and illustrate each other; nor is it ne¬ 
cessary, I conceive, to adopt the interpretation of M. 

D e Ferriebe, who imagines, that both Justinian and 
Gains are speaking only of cases, which from their nature 
demand extraordinary care (m). 

There is no authority then against the rule, which re- Rules and re 
quires of a hirer the same degree of diligence that all niarks * 
prudent men , that is, the generality of mankind , use in 
keeping their own goods (6), and the just distinction be¬ 
tween 

(i) Burr. 426. (m) hut, vol. v. p. 138. 


(6) This principle was recognized in the case of Dean v. Keate, 
3 Camp. 4. where the defendant, who had hired a pair of job coach 
horses, having himself, instead of calling in a farrier, imprudently 
prescribed for one of the horses which had fallen ill, in consequence 
of which it died, was holden responsible for the loss, by reason of 
his not having exercised that degree of care which might be expected 
from a prudent man towards his own horse. But had he called in 
a farrier, he would not have been responsible for the medicines he 
might have prescribed. S. C. 

In an action for not taking proper care of a hired horse, whereby 
his knees were broken, the plaintiff mu^t give some positive evidence 
of negligence; and it is not enough to prove, that the animal was 
returned by the defendant with his knees broken, and that, before that 
time, he had'often been let out to hire, and had never fallen dow n. 


87 
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tween borrowing and hiring , which the Jewish lawgiver 
emphatically makes, by saying, " if it be an hired thing, 
“ it came for its hire (n)f remains established by the con¬ 
current wisdom of nations in all ages. 

If Gaius , therefore, hire a horse, he is bound to ride it 
as moderately, and treat it as carefully, as any man of 
common discretion would ride and treat his own horse; 
and if, through his negligence, as by leaving the door of 
his stable open at night, the horse be stolen, he must an¬ 
swer for it; but not, if he be robbed of it by highway*- 
men, unless by bis imprudence he gate occasion to the 
robbery, as by travelling at unusual hours, or by taking 
an unusual road (7); if, indeed, he hire a carriage and 
any number of horses, and the owner send with them his 
' postilion or coachman, Cairn is discharged from all at¬ 
tention to the horses, and remains obliged only to take 
ordinary care of the glasses and inside of the carriage, 
wliile he sits in it (8). 

Since 

(n) Exod. xxii. 15. 


Cooper v. Barter, coram Le Blanc J. Lancaster Lent assizes, 1810. 
3 Camp. 5. n, 

(7) Vide 2 Lord Raym. 1087. 

(8) So, if horses are hired to draw a private carriage, but are driven 
by the servants of the stable keeper who Jets them out, he will be 
liable for any injury done by them in the course of their journey. 
Sammel v. Wright, 5 Esp.N. P.C. 263. But if two persons hire a 
horse and chaise on their joint account, both are answerable for any 
accident arising from the misconduct of either in the driving of the 
chaise while it is in their joint care. Davey v. Chamberlain, 4 Esp. 
N. P. C. 229. However, if a person, driving his own carriage, were 
to invite another to accompany him, he would not be responsible for 
any misconduct in the driving by the proprietor of the curriage. S,C # 
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Since the negligence of a servant, acting under his mas¬ 
ter's directions , express or implied, is the negligence of the 
master (9), it follows, that, if the servant of Cains injure 
or kill the horse by riding it immoderately, or, by leaving 
the stable-door open, suffer thieves to steal it. Cuius must 
make the owner a compensation for his loss (o); and it 
is just the same, if he take a ready-furnished lodging, 
and his guests, or servants, while they act under the au¬ 
thority 

(o) Salk. 282. Ld. lUytn. 916. 


(9) See No/s Maxims, c. 44. Bythewood’s ed. 217. 1 JJ1. Comm. 
431. 1 Lord Raymond, 7S9. Bush v. Steinman, 1 Bos. and Pul. 404. 
Harris v. Baker, 4 M. and S. 27. Nicholson v. Mounsey, 15 East, 
384. Boweher v. Noidstrom, t Taun. 538. Ellis v. Turner, 8 T. R. 
533. But the act must be done in the master’s service, and in obe¬ 
dience to his orders, for the master is not responsible for an injury 
wilfully committed by the servant, without his knowledge or assent,. 
Where a servant of the defendant wilfully drove his chariot against 
the plaintiff’s chaise, by which he was thrown out and considerably 
hurt, but the defendant was not present, nor did he in any manner 
direct or assent to the act of the servant, it was decided, that the 
owner of the chaise could not maintain an action of trespass against 
the master, McManus v. Cricket, 1 East, 106. And in a late 
case, where an action was brought, and damages recovered for ac 
injury sustained by the plaintiff’s chariot being overturned by the de¬ 
fendant’s carriage, in which it appeared, that the accident arose from 
the defendant’s servant striking the plaintiff’s horses when the two 
carriages were entangled, inconsequence of which they moved forward, 
and the carriage was overturned, this distinction was laid down by tho 
court, “ If a servant driving a carriage, in order to effect some pur- 
“ pose of his own, wantonly strikes the horses of another person, and 
“ produce the accident, the master will not be liable. But if, in order 
“ to perform his master’s orders, he strikes but injudiciously, and in 
<£ order to extricate himself from a difficulty, that will be negligent 
“ and careless conduct, for which the master will be liable, being an 
“ act done in pursuance of the servant’s employment * Croft v* 
Alison, 4 B. and A. 590. 
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thority given by him, damage the furniture-by the orpis* 
sion of ordinary care. At Rome the law was not quite 
so rigid ; for Pomponius, whose opinion on this point 
was generally adopted, made the master liable only when 
he was culpably negligent in admitting careless guests or 
servants , whose bad qualities he ought to have known (p): 
but this distinction must have been perplexing enough in 
practice; and the rule which, by making the head of a 
family answerable indiscriminately for the faults of those 
whom he receives or employs, compels him to keep a 
vigilant eye on all his domestics, is not only more simple, 
but more conducive to the public security, although it 
[ 90 ] may be rather harsh in some particular instances ( q ). It 
may here be observed, that this is the only contract to 
which the French, from whom our word bailment was 
borrowed, apply a word of the same origin ; for the let¬ 
ting of'a house or chamber for hire *is by them called bail 
a toyer, and the letter foi hire, bailleur, that is, bailor > 
both derived from the old verb, bailler, to deliver; and, 
though the contracts which are the subject of this Essay, 
be generally confined to moveable things, yet it will not 
be improper to add, that, if immoveable property, as an 
orchard, a garden, or a farm, be letten by parol, with no 
other stipulation than for the price or rent, the lessee is 
bound to use the same diligence (1) in preserving the 

trees 

(p) D. 19. 2.11. ( q ) Poth. Lcuage, n« 193. 


(1) In this case a contract is implied by law, on the part of a 
tenant, that he will occupy the farm in a husbandlike manner, and 
the mere relation of landlord and tenant is a sufficient consideration 
for the tenant's promise to manage a farm in that mode, according to 
the custom of the country. Powley v. Walker, 5 T. R. 573. Leigh v. 
Hewitt, 4 East, 154. The repair of the fences also devolves upon the 
tenant ; and if any injury accrues to another by reason of their being 






trees, plants, or implements, that every prudent person 
would use, if the orchard, garden, or farm, were his 
own. 


2. Locatio OPKKts, which is properly subdivisible Hiring of j 
into two branches, namely , faciendi, and mercium vehen - WORK * 
darum, has a most extensive influence in civil life; but 
the principles, by which the obligations of the con¬ 
tracting parties may be ascertained, are no less obvious 
and rational, than the objects of the contract are often 
vast and important (r). > 

If Tiiius deliver silk or velvet to a tailor for a suit of [ 91 ] 
clothes, or a gem to a jeweller to be set or engraved, 
or timber to a carpenter for the rafters of his house, the 
tailor, the engraver, and the builder (2), are not only 

obliged 

O’) way be useful to mention a nicety of the Latin language in the ap¬ 
plication of the verbs locave and conducere : the employer, who gives the 
reward, is locator opens, but conductor opcrarum ; while the party employed, 
who receives the pay, is locator opcrarum, but conductor operis. Hjbinecc. 
in Panel, par. 3. $ 320. So, in Horace , 

" Tu seennda marmora 
“ Locas ’*— 

which the stonehewer or mason conduxit. 


out of repair, the action should be brought against the occupier, and 
not the owner of the fee. “ It is,” Lord Kenyon (C. J.) observed, 
u so notoriously the duty of the actual occupier to repair the fences, 
“ and so little the duty of the landlord, that, without any agreement 
“ to that effect, the landlord may maintain an action against the 
“ tenant for not so doing, upon the ground of the injury done to the 
u inheritance/’ Cheetham v. Hampson, 4 T. Ii. 318. Payne v. 
Rogers, 2 1L BI.S50. Vide Gibson v. Wells, 1 Bos. and Pul. N. R. 
290. Brown v . Crump, 1 Marsh R. 567. 

(2) Contracts of this nature can only arise from the mutual assent 
of both parties, for persons of the above description are not, like 

H 


l 
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obliged to perform their several undertakings in a work- 
manly manner (fc)> but since they are entitled to a reward , 

either 

($) 1 Ventr. 268. erroneously printed 1 Vern . 268. in all the editions of 
Bt. Com. ii. 452. The innumerable multitude of inaccurate or idle refe¬ 
rences in our best reports and law-tracts, is the bane of the student and of 
the practiser. 


common carriers, innkeepers, or farriers, obliged to perform the 
work belonging to their respective occupations, but having per¬ 
formed it according to their undertaking, they are entitled to detain 
the article until they are paid the charges for their workmanship* 
Elsee 7). Gatward, 5 T. R. 150. ante, 54. n.4. The obligation of 
restoring the subject of the bailment, after die object for which it 
was deposited has been completed, must therefore be qualified by 
this right of lien. And in any of the above cases, wherever a 
debt accrues to the bailee from the bailor, in consequence of the 
bailment, as when the tailor has made the suit for which the cloth 
was delivered, 2 Roil. Abr. 92. (M) pi. 1; or the jeweller has set 
or engraved the seal, or where a horse has been agisted by the far¬ 
mer, or corn-ground by the miller, Chase v. Westmore, 5 M. and 
S. 100, the bailee has a lien upon the subject of the bailment which 
he cannot be compelled to redeliver until his demand has been 
previously satisfied. This right, by the common law, attaches only 
upon the particular article in respect of which the charges have been 
incurred, but may be extended, by agreement between the parties, 
to all the articles in the possession of the person entitled to it, not 
only for the charges with respect to them, but also for charges upon 
articles previously delivered but not satisfied. Kirkman v. Shaw- 
cross, 6 T. R. 17. Rushforth v. Hadfield, 6 East, 519. 7 East, 224. 
But where a quantity of goods are delivered in separate parcels at 
different times, yet if the agreement under which the work is done 
be eritire, the right of lien attaches upon each part for the expenses 
arising with respect to the whole. Blake v. Nicholson, 3 M. and 
S. 167. Chase v. Westmore, 5 M. and S. 181. A more extended 
lien, however, may exist by a special agreement between the 
pjirties, and where a person has given notice to his employer that 
he will not take in goods, without having a lien for his general 
balance, and goods are sent after such notice, then the bailee can 
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either by express bargain or by implication, they must 
also take ordinary care of the things respectively bailed 
to them: ami thus, if a horse be delivered either to an 
agisting farmer for the purpose of depasturing in his 
meadows, or to an hostler to be dressed and fed in his 
stable, the bailees are answerable for the loss of the 
horse, if it be occasioned by the ordinary neglect of 
themselves or their servants. It has, indeed, been ad¬ 
judged, that, if the horse of a guest be sent to pasture 
by the owner s desire , the innholder ifr not, as such, re- [ 92 ] 
sponsible for the loss of him by theft or accident ( t ); 
and in the case of Mosley and Fosset , an action against 
an agister for keeping a horse so negligently that it was 
stolen , is said to have been held maintainable only by 
reason of a special assumption (u); but the case is dif¬ 
ferently reported by Itolle, who mentions no such rea¬ 
son; and, according to him, Chief Justice Popham ad¬ 
vanced generally, in conformity to the principles before 
established, that, “ if a man, to whom horses are bailed * 

f ‘ for 

(t) 8 Hep. 32. Calye 's case. 

(») Mo. 543. 1 Ro. Ahr. 4. 


detain the bailment until he is paid all that is due to him. Persons 
also in particular trades, a3 dyers, bleachers, &c. may join in such 
resolution, and their customers, who have had notice of it, will be 
bound by its terms. Kirknmn v. Shawcross, 6 T. R. 14. A bailee, 
having a qualified property in the subject of the bailment, and 
being responsible to his bailor for the safe custody of it, may main¬ 
tain an action for any injury which it may sustain. The bailor may 
also have an action, but not both of them, for he that first begins the 
action must go on with it, and judgment obtained by one is a good 
bar to the action of the other. Flewellin v. Rave, 1 Bulstrode, 09. 
Rooth v. Wilson, t Barn, and Aid. 59. 1 W r ms\ Saund. 47 e. n. 1. 

2 Bl. Comm. 395. 

H '2 
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“ for agistment, leave open the gates of his field, in con- 
“ sequence of which neglect they stray and are stolen , 
“ the owner has an action against him :*? it is the same 


Law concerning if the innkeeper send his guest’s horse to a meadow of 
inn-holders. own accord, for he is bound to keep safely all such 

things as his guests deposit within his inn (3), and shall 
not discharge himself by his own act from that obliga¬ 
tion ; and even when he turns out the horse by order of 
the owner, and receives pay for his grass and care, he is 
chargeable, surely, for ordinary negligence, as a bailee 
for hire, though not as an innkeeper by the general custom 
of the realm. It may be worth while to investigate the 
reasons of this general custom, which, in truth, means no 
more than common law concerning innholders (w). 

Although a stipend or reward in money be the essence 
[ 93 ] of the contract called localio, yet the same responsibility 
for neglect is justly demanded in any of the innominate 
contracts (4), or whenever a valuable consideration of 
any kind is given or stipulated. This is the case where 
the contract do ut des is formed by a reciprocal bailment 
for use; as if Robert permit Iienry to use his pleasure- 
boat for a day, in consideration that Henry will give him 
the use of his chariot for the same time; and so in ten 
thousand instances, that might be imagined, of double 
bailments: this too is the case if the absolute property of 
one thing be given as an equivalent for the temporary or 

limited 

t 4 . . w '. v . ( *> _ , v / lyiS ’ 

(u>) Reg. Orig. 105. a. Noy^ Max. ch. 43. 


(3) See page 04 c. n. 5. 

(4) See Halifax’s Analysis of the Roman Civil Law, 62. Wood s 
Institutes of the Civil Law, 206.—2 Bl. Coinin. 444. where the 
nature of this species of contract is explained and illustrated. 
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limited property of another, as if Charles give George a 
brace of pointers for the use of his hunter during the 
season. The same rule is applicable to the contract 
facto ul facias, where two persons agree to perform 
reciprocal works ; as if a mason and a carpenter have 
each respectively undertaken to build an edifice, and 
they mutually agree, that the first shall finish all the 
masonry, and the second all the wood-work, in their re¬ 
spective buildings; but, if a goldsmith make a bargain 
with an architect to give him a quantity of wrought 
plate for building his house, this is the contract do ut 
facias, or facto ut des; and in all these cases, the bailees 
must answer for the omission of ordinary diligence in 
preserving the things with which they are intrusted : so, 
when Jacob undertook the care of Laban’s flocks arid 
herds for no less a reward than his younger daughter, 
whom he loved so passionately, that seven years were in 
his eyes like a few days, he was bound to be just as vigi¬ 
lant as if he had been paid in shekels of silver. 

Now the obligation is precisely the same, as we have 
already hinted (a?), when a man takes upon himself the 
custody of goods in consequence and consideration of 
another gainful contract; and though an innholder be 
not paid in money for securing the traveller's trunk, yet 
the gue&fdcit utfaciat, and alights at the inn, not solely 
for his own refreshment, but also that his goods may be 
safe: independently of this reasoning, the custody of the 
goods may be considered as accessary to the principal 
contract, and the money paid for the apartments as ex¬ 
tending 1 6 the care of th£ box or portmanteau; in which 
light Gains and, as great a man as he, Lord Holt, seem 

to 

(x) P. 49, j<>. 


S3 
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to view the obligation; for they agree, “ that, although 
“ a bargeman and a master of a ship receive their fare 
“ for the passage of travellers, and an innkeeper his pay 
(i for the accommodation and entertainment of them, 
“ but have no pecuniary reward for the mete custody of 
u the goods belonging to the passengers or guests, yet 
4t they are obliged to take ordinary care of those goods; 
“ as a fuller and a mender are paid for their skill only , 
€< yet are answerable, ex loco to, for ordinary neglect, if 
the clothes be lost or damaged (y) ” 

In whatever point of view we consider this bailment, 
no* more ks fagularty demanded of the bailee than the 
care which every prudent man takes of his own property; 
but it has long been holdeu, that an innkeeper is bound 
to restitution, if the trunks or parcels of his guests, com¬ 
mitted to him either personally or through otie of his 
agents, be damaged in his inn, or stolen out of it by any 
person whatever (z) (5); nor shall he discharge himself 

from 

(y) D. 4. 9. 5. and 12 Mod. 487. 

(s) Year B. 3 0 Hen. VII. 26. 2 Cro. 189. 


(5) This proposition is laid down rather too extensively ; for an 
innkeeper will not be responsible, if the guest be robbed by his own 
servant, or companion, or any one whom he desires to be lodged 
with him; for in these cases, the loss is rather attributable to the 
guest, than tp any fault on the part of the innkeeper. Calye’s Case, 
8 Rep. 33. Noy’s Maxims, Bythewood eel. 213. Edwards Case, 
Cro. Eliz. 285. Burgess v. Clements, 4 M. and S. 311. 

The liability of an innkeeper, as defined by a writ of trespass in the 
Registrum Brevium, fo. 105. Eitz. N. B. 94. against an innkeeper, for 
the loss of the goods of his guest, which is the foundation of the com¬ 
mon law upon this subject, and upon which Calyes case, 8 Rep. S2. 
is a commentary, is not so extensive as that of a common carrier, yet 
upon principles of public policy is greater than what, according to 
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from this responsibility by a refusal to take any care of 
the goods, because there are suspected persons in the house 


for 


the principle contained in this essay, would be exacted from him by 
reason of his reward. According to the terms of that writ, an inn¬ 
keeper, who keeps a common inn, for the entertainment of travellers, 
is bound to take care of the goods and chattels of his guest, which 
are within his inn, without loss or damage, so that no injury arises 
by any means through the default of him, or his servants, tick Beedle 
v. Morris, Cro. Jac. 224. Cross v . Andrews, Cro. Eliz. 022. Noy*s x 
Maxims, Bythewood’s Ed. 213. 1 Corn. Dig. 298. 1 Roll. Abrid. 2. 

(D.) 1. 4. 

An inn may be defined to be a house kept open publicly, for the Innkeepers, 
lodging and entertainment of travellers and others, paying a reason¬ 
able compensation for the accommodation which is professed to be 
given. Calye’s case, 8 Rep. 32. Parkhurst v. Foster, Carth. 417. 

Thompson t. Lacy, 3 Barn, and Aid. 285. It is said if a man puts 
a sign at his door, and harbours guests, that shall bo deemed a 
common inn, and the owner chargeable as an innkeeper; and that if, 
after taking down the sign, he continues to entertain travellers, it 
shall be deemed a common inn, as if he had a sign. 2 Roll. Rep. 344. 

5. A signals not essential to an inn, but is evidence of it. Per 
Holt, C. J. in Parker v. Flint, 32 Mod. 255. But a person who 
lived at Epsom, and lodged strangers in the season for drinking the 
waters, and dressed victuals for them, and sold beer to his lodgers, 
and to none else, and found hay for their horses, is not an innkeeper, 
nor can Iris house be considered as an inn. Parkhurst t, Foster, Carth. 

417. 5 Mod. 427. 1 Salk. 387. S. C. 

A house of public entertainment in London, in this case, a 
tavern and coffee-house, where lodging and entertainment am pro¬ 
vided for travellers and others indiscriminately, but which was not 
frequented by stage-coaches, and waggons, and had no stables belong¬ 
ing to it, was considered as an inn, and the owner subject to the lia¬ 
bilities of an innkeeper, even where the guest did not appear to have 
been a traveller, but one who had previously resided in ready-fur¬ 
nished lodgings. Thompson v. Lacy, 3 Barn, and Aid. 285. 

In a case where a question arose whether a coffee-house came 
within the description of an inn in a policy of insurance against fire, 
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for whose conduct he cannot he answerable (a): it is other¬ 
wise, indeed; if he refuse admission to a traveller because 


enumerating the trade of an innkeeper with ot hers as doubly hazard¬ 
ous, Lord Ellenborough, C. J. observed, “ t think a coffee-house is 
“ not an inn, within the meaning of the policy. Horses, waggons, 
« and coaches come to an inn, there are stables and outhouses at- 
“ tached to it, people are going to these with lights at all hours; hence 
“ there is an increased danger of fire, and the trade of an innkeeper is 
« considered doubly hazardous. But the trade of a coffee-house 
“keeper is of a very different descriptionDoe ox dem. Pitt v. 
Laming, 4 Camp. 77. 

Common inns, according to the commentary in Calye’s case, 8 
Rep. 32. were instituted for passengers and wayfaring men, for the 
latin word for an inn is diversorium, because he who lodges there 
is quasi divert ens se a via , and therefore if a neighbour who is not a 
traveller, at the request of the innkeeper, lodges there as a friend, and 
his goods are stolen, he shall not have an action, vide 1 Roll. Abr. 
3. (E.) pi. 4. So if a man hires a chamber for a term, or sojourns in 
an inn upon a special agreement; Latch. 127. Moore, 877. Per Holt, 
C. J. in Parker v. Flint., 12 Mod. 254. or if a person be a guest but 
deliver the goods to an innkeeper upon another account; 1 Roll. 
Abr. 3. (E.) pi. 1. the innkeeper is not chargeable. But a person 
w ho continues for a week or more, or goes out, and says that he will 
return at night, Drope r>. Thaire, 1 Latch. 127. Moore, 877. Gelley v . 
Clark, Crok. Jac. 189. or if, during a temporary absence, he leaves 
goods, as a horse, from which the innkeeper may derive a profit on 
account of their keep, Gelley v. Clark, Cro. Jac. 189. Buller, N. P. 
72. Bridgeman’s Ed. York v. Grindstone, 1 Salk. 388. 2 L. Ray. 866. 
S. C. such person will be entitled to be considered as a guest. But 
if the goods are such as the innkeeper can derive no benefit from on 
account of their keep, a guest will not continue to be such after he 
has quitted the inn, Gelley v. Clark, supra. So if a servant come 
into an inn and ask to leave his master's goods till the next market- 
day, and the innkeeper refuses, because his house is full of parcels, 
and the servant sit down and drink as a guest, anti put the goods 
behind him, and they are lost, the innkeeper to the master, 

Bennett v . Mellor, 5 1. R. 273. 
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he really has no room for him, and the traveller, never¬ 
theless, insist upon entering, and place his baggage in a 
chamber without the keeper’s consent (ft). 

Acid 

(/>) Dy. 158. b. 1 And. 29. 

Ait innkeeper is bound to receive a guest, having room for him, 
aud if he refuse, without a reasonable ground for his refusal, as on 
a false pretence that his house is full, he will be liable to an action. 
Dyer, 158. b. 1 Roll. Abrid. 8. (F.) pi. 1. 2 Roll. Rep. 345. Cartli. 
418. 1 Hawk. P. C. 225. 52. Per Buller and Grose, J. in Bennett v. 
Mellor, 5l\ R. 274. But an innkeeper does not absolutely engage 
to receive every person who comes to his house, but only those who 
are capable of paying a compensation suitable to the accommodation 
provided. Per Abbot, C. J. and Bailey, J. in Thompson r. Lacy, 
3 Barn, and Aid. 285, 

An innkeeper is also bound to take care of the goods of his guest, 
being within his inn, although the guest neither delivers them to the 
innkeeper, nor acquaints him with them. Calye's case, 8 Rep. 33. 
Noy’s Maxims, 92. Bythewood's Ed. 213. But if an innkeeper refuse 
to receive a guest because his house is really full, and yet the party 
says he will shift for himself, if he be robbed, the innkeeper is disr 
charged. White's case, Dyer, 158. b. Doct. and Stu. 238, 239. F. N. 
B. 94. 95. Dyer, 2(56. This liability extends to all goods, by the 
loss of which damage may arise to the guest, as deeds, bonds, or 
other specialties, but does not extend to any personal injury to the 
guest; but only to his moveables. Calye's case, 8 Rep. 33. 2 Roll. 
58. Dyer, 5. pi. 2. Yelv. 68. But they must be within the iun at the 
time of the loss, for if the horse of the guest; be put out to pasture at 
his own desire, and it is then stolen, the innkeeper will not be re¬ 
sponsible ; but if he do it without the guest's order, he will remain 
liable. Calye's case, 8 Rep. 32. Noy's Maxims, 93. Bythewood’s Ed. 
213. So if the guest leave the goods in an outer court, in conse¬ 
quence of which they are stolen, the innkeeper is not responsible. 
Noy's Maxims, 93. Bythewood's Ed. 213. 

A traveller for orders who put up at the defendant’s inn, had appro¬ 
priated to him, at his own desire, a private room which opened into 
a gateway leading to the street, for the purpose of shewing his goods 
to his customers. After dining in the travellers’ room, where upon 
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Add to this, that if he fail to provide honest servants 
and honest inmates , according to the confidence reposed 

in 


his arrival he had been conducted, and his goods placed, he removed 
to the private room, and while displaying his goods, which consisted 
chiefly of articles of jewellery, he was twice interrupted by a stranger. 
There was a key to the door, which he was told he might have, but 
upon his leaving the inn, he did not lock the door, nor did he know 
that he even shut it, and upon his return about nine in the evening, 
two of his boxes were missing. In an action against the innkeeper 
for the loss of the goods, a verdict was found in his favour, which was 
afterwards sanctioned by the court, upon the ground, that the room 
was not assigned to the traveller merely as a guest, but for a purpose 
for which the innkeeper was not bound to provide it, and which led 
to the introduction of persons over whom he had no controul, and 
that after the interruption of the stranger, it became the duty of the 
trav eller to use ordinary care for the preservation of his goods, and 
that it was owing to his neglect, and not to the fault of the innkeeper, 
that the loss had happened. Burgess ti, Clements, 4 M. and S. 306. 

From this obligation the innkeeper cannot discharge himself, and 
defeat the provisions of the law by any act of his own, as by putting 
his guest's horse out to pasture without his consent. Calye's case, sup. 
So “ it is no excuse for an innkeeper to say that he delivered the key 
of the chamber-door to his guest, in which he is lodged, and that he 
left the chamber door open; but he ought to keep the goods and chat¬ 
tels of his guests in safety22 H. VI. 21. 11 H. IV. 45.42 Ed. IIT. 
11. Calye’s case, 8 Hep. 33. But if there is evidence that he accepted 
the key, and took upon himself the care of his goods, it will be for a 
jury to determine whether this evidence of his receiving the key 
proves that he did it animo custodiendi, and with a purpose of ex¬ 
empting the innkeeper, or whether he took it merely because the land¬ 
lord forced it upon him, or for the sake of securing greater privacy, in 
order to prevent persons from intruding themselves into his room. 
Burgess v. Clements, 4 M. and S. 310. Nor can he discharge himself 
by a plea that he was sick, and of non-sane memory, at the time the 
guest lodged with him, for an innkeeper must at his peril keep safely 
his guest's goods, and if he be sick, his servant then ought carefully 
to look to them. Cross V, Andrews, Cro. Eliz. 622. The liability of 
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in him by the public, his negligence in that respect is 
highly culpable, and he ought to answer civilly for their 


acts. 


the innkeeper extends only to losses which arise from his want of 
care, or that of his servants, aud not to an injury committed by the 
King’s enemies. Plow. Com. 9.1. Nor to any damage arising from 
the default of the guest. Caiye’s case, 8 Rep. 33. Noy's Maxims, 

Bythewood's Ed. 313. And therefore if an innkeeper requires his 
guest to lock up his goods in such a chamber, or he will not warraut 
their safety, and the guest suffers them to lie open in an outer court, 
the host is not liable if they art* stolen. Sanders v. Spencer, Dyer, 

366. 1. Noy’s Maxims, Bythewood’s Ed. 213. 

The keeper of an hotel is noj; liable to pay for the washing of the 
linen of the guests at his house. Callard v. White, 1 Stark. N.P.C.171. 

An innkeeper, like a common carrier, is entitled to a right of lien Right of lien. 
♦ upon the goods of the guest, and may detain them for what is due to 
him for the lodging and entertainment provided for the guest, until 
the debt is paid. York v. Grindstone, 1 Salk. 388. Thompson n. 

Lacy, 3 B. and A. 285. Nor can the guest defeat this right by 
directing that the horse shall not have any more food, but he shall 
pay for it afterwards, otherwise the innkeeper shall lose the horse, 
which is his security. Per Holt, C. J. Skinner. 648. But on the other 
hand, the innkeeper cannot sell the goods detained; for, like a distiess 
at common law, the detention is only to insure the payment due to 
the innkeeper. 2 Roll. Abr. 85 A. pi. 5. Bulst. 207. Bac. Abr. tit. Tuns. 

He has no power, therefore, to sell his guest’s horse when he has eaten 
his value, hut such right may exist by special custom, as in London and 
Exeter. 2 Roll. Abr. 85. (A.) pi. 6. Moor, 876. BaUUvay v. Ouston, 

1 Vent. 71. In trover against an innkeeper, for the sale of horses 
belonging to his guest, to indemnify him for their keep, which ex¬ 
ceeded their value, it was holden on demurrer, that an innkeeper has 
no power to sell horses, except within the City of London, and that 
when the horses had been once out, the power of detaining them for 
what was due before did not subsist at their coming in again. Jones 
v. Pearle, 1 Str. 556. 

The remedies against an innkeeper for the loss or injury of goods Pleadings, 
are similar to those against a common carrier. See post, 103 n. 3. 

A master may maintain an action in his own name for property stolen 
from his servant, while a guest at the defendant’s inp, Beedle v. 
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acts, even if they should rob the guests who sleep in his 
chambers ( c ). Rigorous as this law may seem, and 
hard as it may actually be in one or two particular in¬ 
stances, it is founded on the great principle of public 
utility, to which all private considerations ought to 
yield; for travellers, who must be numerous in a rich 
and commercial country, are obliged to rely almost im¬ 
plicitly 

(c) 1 Bl. Comm. 430. 


Mortis, Cro. Jac. 224. Drope v. Thaire, Latch. 127. Robinson v. 
Walter, 1 Roll. Abrid. 3. 1. 40. Bennett v . Mellor, 5 T. R. 273. 
But it appears that if a person take another’s horse to an inn, with¬ 
out the owner’s consent, where it is stolen, the owner cannot main¬ 
tain an action against the innkeeper, for he was not his guest. 1 
Roll. Abrid. 3. 1. 32. See 1 Corny. Dig, 297. Yelv. 162. In an 
action against an innkeeper for property stolen out of his inn, the 
declarations must allege that lie kept a common inn. Saunders v . 
Spencer, Dyer, 266. C. but the custom of the realm need not be set 
out, and if it is, a mis-recital will not prejudice the case. Latch. 127. 
Chitty on Pleading, 2 vol. 322. n. e. 

In an action of trover against an innkeeper for a horse detained 
for his keep, a denial is not evidence of a conversion, unless the 
plaintiff tender what the horse has eaten out, and it is a question for 
the jury to determine whether sufficient were tendered. Anon. 2 
Show. 161. Buller’s Nisi Prius, Bridgeman's Ed. 72. 

To sustain this action, the plaintiff must prove all the material 
allegations in his declaration, as, in addition to proof of the loss of 
the goods, that the defendant kept a common inn, and that he, his 
son, or servant, was a guest at the time, and that the goods were 
brought within the inn, and remained under the care of the defendant, 
Buller, N. P. 72. Bridgeman’s Ed. But it is not necessary to prove 
negligence on the part of the innkeeper, per Buller, J. in Bennett v* 
Mellor, 5 T. R. 276. The loss of the goods bemg facie evi¬ 
dence of negligence on his part, which it is incumbent upon him to 
repel by shewing that the loss was not occasioned by his fault, or that 
of his servants. See p. 96. 
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plieitly on the good faith of innholders, whose education 
and morals are usually none of the best, and who might 
have frequent opportunities of associating with ruffians 
or pilferers, while the injured guest could seldom or 
never obtain legal proof of such combinations, or even of 
their negligence, if no actual fraud had been committed 
by them. Hence the Praetor declared, according to 
Pompon i us, his desire of securing the public, from the 
dishonesty of such men , and by his edict gave an action 
against them, if the goods of travellers or passengers 
were lost or hurt by any means, except damno fatali, or 
by inevitable accident ; and TJlpictn intimates, that even 
this severity could not restrain them from knavish prac¬ 
tices or suspicious neglect (d). 

In all such cases, however, it is competent for the 
innholder to repel the presumption of his knavery or 
default, by proving that he took ordinary care, or that 
the force, which occasioned the loss or damage, was 
truly irresistible . 

When 

00 D. 4. 9. 1. and 3. (6) 


(6) The comment, and the complaint, of Ulpian are thus express¬ 
ed: “ Maxima utditas est hujus edicti: quia neeesse est. plerumque 
“eorum fklem sequi, et res custodial eorum comrnittcre. Neque 
“ qnisquam putet graviter hoc adversus eos constitutum: narn est in 
“ ipsorum arbitrio, nc quem recipiant, et nisi hoc esset statutum, ma- 
“ teria daretur cum furibus,adversus eos quos recipiunt coeundi: ctlm 
“ no nunc quidera abstineant hujusmodi fraudibUs.” It will be 
obvious that the part of Ulpian’s reason u nam estkc . includes an 
option of receiving or refusing guests, in which the Roman caupanes 
differed from our modern innkeepers, the latter being liable to an 
action if they refuse, without an adequate reason, to admit and ac¬ 
commodate a traveller. Black. Com. vol. S. p. 164. 5 Term Rep. 276. 
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When a private man demands and receives a com¬ 
pensation for the bare custody of goods in his warehouse 
or store-room, this is not properly a deposit , but a hiring 
of care and attention: it may be called locatio custodial , 

I and might have been made a distinct branch of this last 
sort of bailment, if it had not seemed useless to multiply 
subdivisions; and the bailee may still be denominated 
locator opera, since the vigilance and care, which he lets 
' out for pay, are in truth a mental operation. Whatever 
be his appellation, either in linglish or Latin , he is dearly 
responsible, like other interested bailees, for ordinary 
St. negligence (7); and although St. German seems to make 

no 


(7) A warehouseman, or depositary of goods for hire, is responsible 
only for ordinary negligenco, and consequendy is not liable for a loss 
arising from accident, where lie is in no default. 

A common carrier, from Stourpoint to Manchester, undertook to 
carry goods from the former to the latter place, and to forward them 
from thence to Stockport. Upon his arrival at Manchester, the 
goods were deposited in his warehouse to await an opportunity of 
sending them forward by the Stockport carrier, there being none there 
at that time, to whom goods sent from Stourpoint to go beyond Man¬ 
chester were immediately delivered, on payment of the price of the 
carriage from Stourpoint to Manchester. No distinct price was 
charged for the goods while they were in the warehouse at Manches¬ 
ter, nor would they be deposited there, if the Stockport carrier was 
ready to receive them upon their arrival at that place. The goods, 
while they remained in the warehouse, and before they could be for¬ 
warded in the usual way, were destroyed by an accidental fire. The 
carrier was holden not to be liable for the loss, for his duty as a 
carrier having terminated, the depositing the goods in his warehouse 
invested him only with the character of a warehouseman, and in that 
capacity he was not responsible for an injury arising from no want of 
negligence on his part. Garside v . The Proprietors of the Trent and 
Mersey Navigation, 4 T. R. 581. vide Hyde v. The Trent and Mersey 
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no difference in this respect between a keeper of goods for 
hire and a simple depositary, yet he uses the word de~ 
fault, like the culpa of the Romans f as a generic?* 1 
term, and leaves the degree of it to be ascertained by the 
rules of law (e). 

In a sentence immediately following, he makes a very 
material distinction between the two contracts; for, 
a if a man,” says he, “ have a certain recompence for the 
“ keeping of goods, and promise at the time of the delivery, 

u to 

(e) Doct. and Stud, where before cited. 


Navigation Company, 5 T. R. 389. Roskell v. Waterhouse, 2 Stark. 
N. P, C. 462. So where a quantity of ginseng, deposited in the 
defendant’s warehouse, was destroyed by rats, notwithstanding the 
defendant took the precaution to shut the lid of the box every night, 
after it had been opened during the day by the owner, for the purpose 
of showing it to purchasers, and adopted reasonable precautions to 
destroy vermin, he was holden not liable for the damage, since the 
responsibility of a warehouseman was not similar to that of a com¬ 
mon carrier, and that he had exerted all due and common diligence 
for the preservation of the commodity. Cailiff v. Danvers, Peake, 
N. P. C. 114. See Finucane v. Small, 1 Esp. N. P. C. 315. ante 
p. 76. n. 9. The liability of a warehouseman commences the instant 
the goods are placed in his hands, and, in the case of goods delivered 
by a carman, attaches from the time the crane is applied to raise 
them into the warehouse. From that moment he becomes liable 
for any loss or injury they may sustain by means of his default, and 
it is no defence that they were injured by falling into the street from 
the breaking of the tackle, the carman who brought the goods having 
refused the offer of slings which was made for further security. Tho¬ 
rn us v. Day, 4 Esp. N. P. C. 262. In an action against a depositary 
of goods for hire, positive evidence of negligence .must be given; for 
mere proof of the loss of the goods is not sufficient to put the 
defendant on his defence. Finucane v. Small, 1 Esp. N. P, C. 316. 
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to redeliver them safe at his peril , then he shall be 
“ charged with all chances that may befall; but if he 
" make that promise, and have nothing for keeping them, 
“ he is bound to no casualties but such as are wilful, and 
(i happen by his own default:” now the word peril, like 
periculum, from which it is derived, is in itself ambi¬ 
guous, and sometimes denotes the risk of inevitable 
mischance, sometimes the danger arising from a want of 
due circumspection; and the stronger sense of the word 
was taken in the first case against him who uttered it; 
but in the second, where the construction is favourable, 
the milder sense was justly preferred ( f ). Thus when 
a person, who, if he were wholly uninterested , would be 
a mandatary, undertakes for a reward to perform any 
work, he must be considered as bound still more strongly 
to use a degree of diligence adequate to the performance of 
it: his obligation must be rigorously construed, and he 
would, perhaps, be answerable for slight neglect, where 
no more could be required of a mandatary than ordinary 
Law concerning exertions. This is the case of commissioners, factors (8), 
and bailiffs (9), when their undertaking lies in fe - 
same, and not simply in custody: hence, as peculiar 
care is demanded in removing and raising a fine column 

of 

(f) See, before, p. 4 5- 


factors and tra¬ 
ders. 


(8) See Mainwaring v. Brandon, 3 J. B. Moore, 125. Moore v. 
Mourgue, 2 Cowp. 479. Boville, and another, v. Bradbury, 1 Stark. 
N. P. C. 136. 

(9) A bailiff is a servant, who has administration and charge of 
dand3^ goods, and chattels, to make the best benefit for the owner. 
Against such bailiff an action of account lies for the profits he hath 
raised or made, or might by his industry or care have reasonably 
raised or made, his reasonable charges and expenses being deducted. 
See 1 Inst. 172: a. 


t 



of granate or porphyry, without injuring the shaft of die 
capital, Gaius seems to exact more than ordinary dili¬ 
gence from the undertaker of such a work for a stipu¬ 
lated condensation (g). Lord Coke considers a factor 
in the light of a servant, and thence deduces his obli¬ 
gation ; but, with great submission, his reward is the 
true reason, and the nature of the business is the just 
measure, of his duty (A); which cannot, however, ex¬ 
tend to a responsibility for mere accident or open rob - 
bery {%); and even in the case of theft, a factor has been 
holden excused when he showed “ that he had laid up 
“ the goods of his principal in a warehouse, out of 
“ which they were stolen by certain malefactors to him 
if unknown (A).” 

Where skill is required, as well as care, in performing 
the work undertaken, the bailee lor hire must be sup¬ 
posed to have engaged himself for a due application 
of the necessary art: it is his own fault if he undertake 
a work above his strength; and all that has before been 
advanced on this head concerning a mandatary, may be 
applied with much greater force to a conductor operis 
faciendi (/). I conceive, however, that, where the bailor 
has not been deluded by any but himself, and voluntarily 
employs in one art a man who openly exercises another, 
his folly has no claim to indulgence; and that, unless 
the bailee make false pretensions, or a special under¬ 
taking, no more can fairly be demanded of him than the 

best 

<g)D. i9. 2.7. 

( h ) 4 Rep. 84. Ld. Raym. 918. 

(i) 1 Inst. 89. a. 

(k) 1 Vent. 121. Vere and Smith. 

(l) Spondet, say the Roman lawyers, pmtiam art is. 
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best of bis ability (m). The case which Sadi relates 
with elegance and humour in his Giilistan or Rose- 
garden , and which Pufiendorf cites with approbation (w), 
is not inapplicable to the present subject, and may 
serve as a speciman of Mahomedan lau which is not so 
different from ours (1) as we are taught to imagine: 

* A man who had a disorder in his eyes, called on a far* 

* rier for a remedy; and he applied to them a medicine 

* commonly used for his patients : the man lost his sight, 

4 and brought an action for damagesbut the judge 
said, “ No action lies, for if the complainant had not 
“ himself been an ass , he would never have employed a 
“ farrier;” and Sadi proceeds to intimate, that, •* if a 
“ person will employ a common mat-maker to weave or 
“ embroider a fine carpet , he must impute the bad work- 
“ manship to his own folly (6).” ~ 

In regard to the distinction before-mentioned between 
the wow-fesance and the mMesance of a workman (p), 
it is indisputably clear, that an action lies in both cases for 
a reparation in damages, whenever the work was under¬ 
taken for a reward , either actually paid, expressly stipu¬ 
lated, or, in the case of a common trader, strongly im¬ 
plied ; 

(m) P. 54. 

(n) De Jure Nat, et Gent. lib. 5. cap. 5* $ 5. 

(o) Rosar. Polit. cap. 7. 'There are numberless tracts In Arabic , Persian, 
and Turkish, on every branch of jurisprudence; from the best of which it 
would not be difficult to extract a complete system, and to compare it with 
our own ; nor would it be less easy to explain in Persian or Arabic such 
parts of our English law, as either coincide with that of the Asiatics* or are 
manifestly preferable to it. 

(p) P. 54, &c. 


(l) See Slater v. Raker, 2 Wils. 359. Scare tv iprontice, 8 East.* 
348. 
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plied; of which Blackstone gives the following in¬ 
stance: u If a builder promises, undertakes, or assumes 
to Cains , that he will build and cover his house within 
a time limited, and fails to do it, Cains has an action 
* { on the case against the builder tor this breach of his 
" express promise, and shall recover a pecuniary satis- 
“ faction for the injury sustained by such delay (q)” 
The learned author meaned, I presume, a common 
builder (3), or supposed a consideration to be given ; 
and for this reason I forbore to cite his doctrine as in 
point on the subject of an action for the wow-performance 
of a mandat ary (r). 

Before we leave this article, it seems proper to re¬ 
mark, that every bailee for pay, whether conductor rei 
or conductor operis, must be supposed to know, that the 
goods and chattels of his bailor are in many cases di$- 
trainable for rent, if the landlord, who might otherwise 
be shamefully defrauded, find them on the premises (s)\ 
and, as they cannot be distrained and sold without his 
ordinary default at least , the owner has a remedy over 
against him, and must receive a compensation for his 
loss ( t ): even if a depositary were to remove or conceal 
his own goods, and those of his depositor were to be 
seized for rent-arrere, he would unquestionably be 
bound to make restitution; but there is no obligation in 
the bailee to suggest wise precautions against inevitable 
accident; and he cannot, therefore, be obliged to advise 

insurance 

(*)$ Comm. 157. (r) P. 56,57. 61. 

(i) Burr. 1498, &c. (t) 3 Bl. Comm. 8. 


(2) See ante, p. 54. n. (4.) 
I <2 
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insurance fromfire ; much less to insure the things bailed 
without mi authority from the bailor. 

It may be right also to mention, that the distinction, 
before taken, in regard to loans ( u ), between an obliga¬ 
tion to restore the specific things, and a power or 
necessity of returning others equal in value , holds good 
likewise in the contracts of hiring and depositing: in the 
first case, it is a regular bailment; in the second, it 
becomes a debt . Thus, according to Alfenus in his 
famous law, on which the judicious Bynkershoek has 
learnedly commented, u if an ingot of silver be delivered 
“ to a silversmith to make an urn, the whole property is 
a transferred, and the employer is only a creditor of 
4t metal equally valuable, which the workman engages to 
“ pay in a certain shape (w) the smith may conse¬ 
quently apply it to his own use; but if it perish, even by 
unavoidable mischance or irresistible violence, he, as 
owner of it, must abide the loss, and the creditor must 
have his urn in due time. It would be otherwise, no 
doubt, if the same silver, on account of its peculiar fine¬ 
ness, or any uncommon metal, according to the whim 
of the owner, were agreed to be specifically redelivered 
in the form of a cup or a standish. 

3 . Locatio opens mercium vehendarum is a con¬ 
tract which admits of many varieties in form, but of 
none, as it seems at length to be settled, in the substantial 
obligations of the bailee. 

A carrier 

(u) P. 64, 65. 

(w) D. 19. % 31. Bynk. Obs. Jur . Bom. iib. VTIL 
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A carrier for hire ought, by the rule, to be responsible 
only for ordinary neglect (3); and in the time of Henry 

VIII., 


(3) This extensive and important species of bailment, far more so 
than a nfy of the others, from its daily occurrence to an immense ex¬ 
tent in this great commercial country, and the numerous questions of 
importance which are continually arising upon it, requires to be ex¬ 
amined more in detail. For this purpose, in the examination of the 
subject, it is proposed to consider, first, who are those persons who 
may be considered as common carriers, or, who, not being such? 
nevertheless render themselves liable to similar duties by their pri¬ 
vate engagements; secondly, the duties of a common carrier; and, 
thirdly, his rights. As, however, the effect of a bailment of this 
nature is very frequently to introduce another party, who is entitled 
to demand a delivery of the goods, and to insist upon a compensation 
for the loss or damage they may sustain in the course of their con- 4 
veyance, it is proposed to consider, fourthly, the effect of a delivery 
of goods to a carrier on behalf of a purchaser, as between the con¬ 
signor and the consignee, and the right of the consignor to stop them 
in transitu; and in the last place will be considered, the remedies 
which may be adopted against the carrier for the breach of his en¬ 
gagements, and the evidence required on those occasions. 

Persons who come within the description of common carriers, are Description of 
all persons who carry goods generally for hire. But no special agree- common Gar¬ 
ment for a reward is requisite to bring a person within this descrip- r,crs * 
tion; for, since he is entitled by law to a reasonable reward, he is 
as much liable as if there were a special agreement for a sum certain. 

Bastard v. Bastard, 2 Show. 81; Rogers v . Head, Gro. Jac. 26 2, 

Harris v. Packwood, 3 Taun. 272. Within this class of persons are 
included the proprietors of stage-waggons, and of stage-coaches, who 
carry goods as well as passengers for hire, the master and owner of 
ships, hoymeh, lightermen, barge-owners, ferrymen, and wharfingers. 

The proprietors of stage-waggons have at all times been considered Proprietors of 
as common carriers, and appear to be peculiarly the object of the stage-waggon*, 
law in this respect. See cases infra. So where a person who brought 
goods to London on his private account, and on his return in the 
country took such goods as he could obtain; the court decided, that 
any man undertaking for hire to carry the goods of* all persons indif- 
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VIIL, it appears to have been generally holden, “ that 
u a common carrier was chargeable, in case of a loss by 

(< robbery , 


ferently, was so far a common earner as to protect the goods from a 
distress. Gisbourne v . Hurst, 1 Salk. 249. ; v 

Proprietors of The proprietors of stage-coaches, in the conveyance of passengers, 
tttage-coaches. are not liable for the same responsibility which is imposed upon 
them in the carriage of goods, and if their employment extended 
only to the former service, they would not be considered as common 
carriers. Christie 7;. Griggs, 2 Camp. 79. White V. Boulton. Peake 
N. P. C. 80. Aston v. Heaven, 2 Esp. N. P. C. 533. If, however, 
they carry goods as well as passengers for hire, they will come 
within that description; and, accordingly, in an action for the loss 
of a passenger’s luggage, it was decided, that if a coachman com¬ 
monly carry goods, and take money for so doing, he will be in the 
same case with a common carrier, and is a carrier for that purpose, 
whether the goods belong to a passenger or a stranger. Per Jones 
J. in Lovett v. Hobbs, 2 Show. 128. A distinct charge for the goods 
as well as for,the passenger was formerly deemed to be necessary; 
and in an action against the master of a stage-coach, for the loss of 
a trunk belonging to the plaintiff (a passenger), which was delivered 
to the driver, and stolen in the course of the journey, it was holden 
that this action did not lie against the master, and that a stage- 
cOachmnn was not. within the custom as a carrier is, unless such as 
take a distinct price for the carriage of goods as well as persons, 
as waggons with coaches. Per Holt (C. J.) in Middleton v. Fowler, 
Salk. 282. So a hackney coachman was holden not to be a com¬ 
mon carrier within the custom of the realm, and could not be 
charged for the loss of a passenger’s goods* except where there was a 
special agreement and money paid for the carriage of the goods. 
Per Holt (C. J.) in Upshare v. Aidee, Corny. 25. But since it may 
reasonably be presumed, that the care of the luggage is an induce¬ 
ment for the passenger to take his place, and that the coachmaster, 
* like an innkeeper (ante, p. 94), includes in the fare his charge for 

such responsibility; the same principles of public policy which invest 
him with the character and responsibility of a common carrier, when 
he charges a distinct price for the carriage of goods, would appear 
to require a similar rule when no such chaige is made, but the goods 
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“ robbery, only when he had travelled by ways dangerous 
“for robbing , or driven by night, or at any inconvenient 

“ hour 


are received as accompanying the passenger. The point does not 
appear to have been judicially decided in any modern reported case; 
but Mr. Justice Chambre, in delivering his opinion in the case of 
Robinson v . Dunmore, 2 Bos. and Pul. 419, observed, that it had 
been decided, that if a man travel in a stage-coach, and take his 
portmanteau with,him, though he has his eye on the portmanteau, yet 
the carrier is not absolved from his responsibility, but will he liable 
if the portmanteau be lost. So, in an action for the value of a 
passengers trunk, which was stolen in the course of the journey, 
and for the carriage of which no distinct charge appears to have 
been made; the defendant insisted that he was not responsible for 
the loss, inasmuch as he was exempted by a general notice not 
to be liable for parcels above the value of 5/., unless entered as 
such and paid for accordingly: the plaintiff’s counsel insisted that 
the notice applied only to goods sent to be carried, and not to the 
case of a passenger’s luggage. But Lord Ellenborough observed, that 
the luggage of passengers came within the exception. Clark v. Gray, 

4 Esp. 177. 6 East, 564. S. C. 

The master of a vessel also comes within the description of a Masters of 
common carrier, for he is rather in the nature pf a confidential vesse * s ' 
officer than a servant, although he is paid by the owners. In the 
case of Morse v. Slue, 2 Lev. 69. 1 Vent. 190. 238. Sir Thomas 
Raymond, 220. which was an action brought against the master of a 
vessel for the loss of goods which happened without his default, it was 
objected, that the action should have been brought against the 
owners of the vessel, and not against the master, who was no more 
than a servant to thejn at a certain salary; but the court decided 
that he was responsible as master, and that the case was not different 
from a common boyman, a common carrier, or innkeeper. See 
Abbott on Shipping, 234, 4th ed, * 

The owners of a vessel are alsp common carriers equally with a Owners of 
carrier by land, ^uid are liable, in respect of the freight, for goods vessels, 
spoiled by default of the master; but they must be charged on 
the custom of the realm, or as usually carrying goods for hire. 

Boucher v. Lawson, Ca. temp. Hard. 194. Boson v. Sandford, 
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“ hour (x):’ } but in the commercial reign of Elizabeth, 
it was resolved, upon the same broad principles of policy 

and 

(a) Doct. and Stud, where often before cited. 


Wharfingers. 


Salk. 440. 3 Lev. 258. 1 Show. 20. 2 Show. 478. Skin. 2t8. 3 

Mod. 321. Garth. 58. S. C. See Abbott oil Shipping, 231, 4th ed. 
As a shipmaster, or keelman who carries goods from port to port. 
Dale v. Hall, 1 Wils. 281. So a hoyman by the custom of the 
realm is a common carrier. 1 Roll. Abr. 2. c. 2. pi. 2. See W&rdell 
v . Mouriliyan, 2 Esp. N. P, C. 698. So an action lies equally 
againsta common bargeman without any special agreement, as against 
a common carrier. Rich v. Kneeland, Cro. Jac. 330. Hob. 18. 
And in the same manner it lies against a ferryman, see p. 108. 

So wharfingers are equally common carriers, between whom and 
other carriers no distinction can be made. Ross v. Johnson, 5 Burr. 
2825. And in an action for the loss of goods accidentally destroyed 
by fire, while upon the defendants' premises, who were wharfingers, 
and whose duty it was to convey the goods from the wharf in their 
lighter to the vessel in the river, Lord Ellenborough (C. J.) was of 
opinion, upon an objection being made as to their responsibility for 
the loss, that the liability of a wharfinger, whilst he has possession 
of the goods, was similar to that of a carrier. Having v . Todd, 1 
N. P. C. 72. See Cobban i>. Downe, 5 Esp. N. P. C, 4*1. 

A common carrier is responsible for the acts of his servant or 
agent whom he employs in the execution of the duty which belongs 
to him, and no contract will be implied between the owner of the 
goods and the person whom the carrier may employ for that purpose; 
until they are performed, his character of a common carrier conti¬ 
nues. See Cavenagh v. Such, 1 Price, 328. And the driver of a 
stage-coach, to whom a parcel is delivered, will be presumed to re¬ 
ceive it on his master’s account; and the mere previous delivery of 
several parcels by the driver, for which there appears no contract 
for the payment of a reward, will not be sufficient to render him a 
common carrier, so as to make him responsible for the loss of a par¬ 
cel intrusted to him upon the same terms. A habit of carrying goods 
for hire, or some contract indicating that the servant acted as a com¬ 
mon carrier, and not in his ostensible capacity of a servant, is neces¬ 
sary to make him a carrier. Williams v. Cranston, 2 Stark. N. P.C. 82. 

Officers belong- In the conveyance ofletters by the post established by the govern- 


Carrier’s ser¬ 
vants. 
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and convenience that have been mentioned in the case 
of innholders, “ that, if a common carrier be robbed of 


the 


meat for the public convenience, and under the guidance of its own ing to the post¬ 
officers, regulated by various acts of Parliament, the persons concerned olhcc * 
in that employment are not considered as common carriers, although 
they are personally responsible for their individual neglect. In an ac¬ 
tion. therefore, against the Postmaster-General, for the loss of exche¬ 
quer bills taken out of a letter delivered into the office, the court de¬ 
cided, contrary to the opinion of Holt, C. J., who delivered an elabo¬ 
rate judgment to the contrary, that the action was not maintainable. 

Lane v. Cotton, 1 Lord Rayra. 646. 1 Salk. 17. So, upon the same 
principles, an action was holden not to lie against the Postmaster- 
General, for a bank-note stolen by one of the sorters out of a letter 
delivered into the post-office. Whitfield v. Lord Le Despenser, 2 
Cowp. 754. See post, p. 110. u. 

A private person, who undertakes the carriage of goods, will be Private persons* 
responsible for their safe conveyance, according to the terms of his 
agreement, though not as a common carrier. The chief distinctions 
which exist between these different persons, appear to b<?, that the 
former is not obliged, like a common earner, to undertake the car¬ 
riage of goods, and is responsible only to the extent of his contract, 
and not for that additional degree of responsibility which is required 
from a common carrier. See Coggs v. Bernard, 2 Lord Raym. 909. 

Hutton v. Osborne, Sehvyn’s Nisi Prius, 382 n. (7) 4th ed. Robinson 
v. Dunmore, 2 Bos. and Pul. 417. Thus a person who had under¬ 
taken the carriage of goods, and warranted that they should go safe, 
was holden to be liable, not as a common carrier, but upon his spe¬ 
cial undertaking, Robinson v. Dunmore, 2 Bos. and Pul. 417. So 
an action lies against the commander of a ship of w ar, who takes 
the bullion of a private merchant on board, fot not safely keeping 
and delivering it. Hodgson V. Fullarton, 4Taun. 787. 

An agreement will not be implied on the part of a servant at an 
inn, in order to render him responsible for goods left there for deli¬ 
very by a carrier, nor will the di vision of the profits arising from the 
porterage of goods, adopted as a mode of remuneration, vary his cha¬ 
racter; and, in the case of a porter of an inn, who had charge 
all parcels brought to the coach-office, and whose duty it was to de¬ 
liver them to the persons to whom they were directed, and for which 
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the goods delivered to him, he shall answer for the va- 
“ lue of them (gi)S * 1 * * 4 * * 7 

Now 

(y) 1 lust. 89. a. Mo, 462. 1 Up. Abr. 2. Wood liefe and Curtw. 

be received half of the porterage, it was bolder), that he was riot 
personally liable for the loss of a parcel delivered to him by the 
guard of a mail-coach which stopped at the inn, but a mere servant 
to the proprietor, and, as such, not responsible. Cavenagh v . Such, 

1 Price, 328. Vide Hyde the Trent and Mersey Navigation Co, 
5 T. R. 397. The degree of care required of a private person who 

undertakes the carriage of goods for a reward, is regulated by the 
general rule in the text, and extends only to a responsibility for ordi¬ 
nary negligence. But this may be increased or diminished by parti¬ 
cular stipulations. As where the defendant, having undertaken the 
conveyance of some furniture, and warranted that it should go safe, 
was holden responsible for damage sustained by rain in the course 
of the journey, and that he was not discharged from his liability by 
the owner sending a porter with him for the purpose of watching and 
taking cure of the goods. Robinson v . Dunmore, 2 Bos. and Pul. 417. 

By the general custom of the realm, that is, by the common law, 
1 Roll Abr. 3 (CO pi. 1. 2 Bl. Comm. 67, llushforth v. Hadfield, 6 
East, 625. a common carrier is bound So carry the goods of the sub¬ 
ject for a reasonable reward; and, if he refuse to do so, having con¬ 
venience, and being tendered satisfaction for the carriage, he will be 
liable to an action, unless he has reasonable ground for hie refusal. 
Jackson v , Rogers, 2 Show, 129, 1 Show, 104, 105. Morse v. Slue, 
1 Vent. 238. Bull. N. P. 70. Per Holroyd, J. in Batson v. Donovan, 

4 B. and A. 32. 1 Wms/s Saund. 312. m 2. 

If a coachman refuse to take charge of goods, because his coach 

is full, and the goods are nevertheless put on the coach, without the 
coachman's knowledge, who, as soon as he perceives it, refuses to 
take charge of them, he will not be responsible for their loss. Lovett 
T. Hobbs, 2 Show, 128. So a refusal would be considered reasona¬ 
ble, where it appeared, that it was a time of public commotiou, and 
that the goods which the carrier was desired to carry, were the object; 
of popular fury, and would be attended with a risk, against which his 
precaution would be inadequate to secure him. Edwards v. Sherratt, 

1 East, 604. So it would be a reasonable excuse for not carrying 
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Now the reward ot hire , which is considered by Sir 
Edward Coke as the reason of this decision, and on 


which 


goods of great value, either if it appeared that the carrier did not 
hold himself out as a person ready to carry all sorts of goods, or that 
he had no convenient means of conveying such articles with secu¬ 
rity. Per Holroyd, J. in Batson v. Donovan, 4 Barn. and Aid. 32. 

To render a carrier responsible for goods, there must be a delivery Nature of Deli- 
to him, or his servant, or some person acting on his behalf, so as to very, 
charge him with their custody, for otherwise there can be no incep¬ 
tion of the contract. And, therefore, when goods were left at an inn 
yard, where the defendant and several other carriers put up, but 
without proving any delivery to him or his servant, this was holdeu 
not to be sufficient to charge the defendant with their custody. Sel- 
way v. Holloway, 1 Lord Raym. 40. See Buller, Nisi Prius, 3 6. 

Bridgman's ed. James v. Jones, 3 Esp. N. P. C. 27. Hawkins v, 

Rutt, Peake’s N. P. C. 180. So, where a quantity of goods were left at 
a wharf, piled up among other goods, with a direction to the consignee, 
but no receipt was taken, nor were the goods booked, or any person 
belonging to the wharf fixed with a privity of their being left there, 
the carrier was holdeu not to be charged with such a delivery as would 
render him responsible to the buyer, iu the event of a loss. Buck- 
man v. Levi, 3 Camp. 414. 

A delivery to the mate of a vessel by a wharfinger, in the usual 
course of trade, will discharge him of his responsibility; for by 
that means the mate is charged with the care of the goods, and will 
be liable, although they may be lost while on the wharf. Cobban 
V. Downe, 5 Esp. N. P. C. 41. 

The delivery to a carrier may be complete, so as to charge the car¬ 
rier, although not sufficient to charge the purchaser, for in this latter 
case the delivery must be such as to give the consignee a right of 
action against the carrier, in the event of the loss of the goods. 

Bucktnan v. Levi, 3 Camp. 414. Seel Stark. N. P. C. 17. If> 
therefore, goods are delivered to a carrier, without specially enteriug 
them as required by a general notice, which is known to the con¬ 
signor, and the good? are lost, the buyer is not liable for their value. 

In this case the seller has an implied authority; and it is his duty 
to do whatever is necessary to secure the responsibility of the car* 
rier for the safe delivery of the goods, and to put them in such a 
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which the principal stress is often laid in our own times, 
makes the carrier liable, indeed, for the omission of ordi¬ 
nary 

course of conveyance, as that, in case of a M»ss 3 the buyer might 
have his indemnity against the carrier. Per Lord Ellenborougb, in 
Clarke v. Hutchins, 14 East, 475. But the necessity of complying 
with the terms of the notice may be dispensed with by the pur¬ 
chaser, as where goods have been previously sent without being en¬ 
tered and insured as above the limited sum, and no objection made 
upon that account. Cothay v. Tute, 3 Camp. 129. 

The goods must also be packed properly, and in fit condition for 
their journey at the time they are delivered to the carrier, for, other¬ 
wise, if any lo9$ arise on that account during their conveyance, the 
carrier will not be responsible. See Beck v. Evans, 16 East, 245. 
Stuart v. Crawley, 2 Stark. 324. Where, however, there wa 9 a com¬ 
plete delivery, acknowledged by a receipt, of a greyhound, which 
afterwards escaped, and was lost, the carrier was not allowed to 
set up as a defence, that the dog was not properly secured when 
delivered to him, for, after the delivery, he became responsible for 
the animal, and was bound to lock him up, or take other means to 
secure him. Stuart V. Crawley, 2 Stark. N. P. C. 323. 

But a person delivering goods to a carrier is not bound, by the. 
common law, to specify their quality or value, for it is the duty of 
the carrier to make inquiry, if he desires to secure himself against 
particular hazard, or to receive a larger premium. Titchburne vi 
White, lStr. 145. Per Holroyd, J. in Batson v. Donovan, 4 B. and 
A. 31, An acceptance of goods generally will, therefore, render him 
responsible, whatever may be their value, and notwithstanding he is 
ignorant of that circumstance. But if a parcel is received upon 
condition that there is no money in it, the carrier will not be liable, 
if the parcel is lost, and did in truth contain money. Titchburne v. 
White, 1 Str. 145. So, where two bags, sealed up, were delivered 
to the carrier, and said to contain 200/.; for which sum the carrier 
gave a receipt, when in fact it contained 400/. Holt, C* J. decided, 
that the carrier was responsible only for 200/., because there was a 
particular undertaking for the carriage of that stun; and that the 
reward, which wa 9 the measure of his responsibility, did not extend 
further. Tyly v. Morrice, Garth. 485. See 4 Burr. 2301. In the same 
mariner, where the plaintiff delivered to the defendant, a carrier, a 
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nary care, but cannot extend to irresistible force ; and 
though some other bailees have a recompence, as factors 

and 
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box, telling him only, u that there was a book and tobacco in the 
box," whereas, in fact, it contained 100/. Roll, C. J. was of opinion, 
that as the carrier had not made a special acceptance, he was an¬ 
swerable, but, with respect to the intended cheat upon the carrier, 
he told the jury they might consider him in damages, but they, not¬ 
withstanding, gave a verdict for 97/. against the carrier. ,£ Quod," 
observes the reporter, M durum videbatur circumstantibus." Ken- 
rig Eggleston, Aleyn, 93. So, where one brought a box to a car¬ 
rier, in which there was a large sum of money, who demanded of the 
owner, what was in it; he answered, it was filled with silks and such 
like goods of mean value; upon which the carrier took it, and was 
robbed; and resolved that he was liable. But, if the carrier had 
told the owner, that it was a dangerous time, and, if there was money 
in it, he durst not take charge of it; and the owner had answered as 
before, this matter would have excused the carrier. Morse v. Slue, 
1 Vent. 238. And Lord Mansfield, C. J. in Gibbon v. Paynton, 4 
Burr. 2301. commenting on the two preceding cases, observed, that in 
the first case he should have agreed in opinion, cum circumstantibus % 
and that, in the second, he should have thought the carrier excused, 
although he had not expressly proposed a caution against being an¬ 
swerable for money, for it was artfully concealed from him, that 
there was any money in the box. The delivery, indeed, must be free 
from artifice or misrepresentation, made with a view to deceive the 
carrier, for honesty and good faith are as requisite in this, as in every 
other contract, and, consequently, any concealment or fraudulent 
device in the delivery of goods, will discharge the carrier. See Gibbon 
v. Paynton, 4 Burr, 2293. Batson v. Donovan, 4 B. and A. 21. And 
where the carrier has given notice, that he will not be liable for par¬ 
cels of value, unless they are entered, and a proportionate premium 
paid, this will be equivalent to a special acceptance, and render it 
. incumbent upon the owner to disclose the value, in order to make 
the carrier responsible. The effect of the notice will be, when no 
special entry is made, to entitle the carrier to consider the parcel as 
of an ordinary nature, and not falling within that description of goods 
for which he refuses to be liable without a compliance with the terms 
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of the notice; and io such cases, the holding out, as an ordinary 
risk, what is, in truth, an extraordinary one, will be considered as 
a legal fraud. And the legal maxim applies, “ Ex dolo irmlo non 
oritur actio ” Per Bailey, J. in Batson v. Donovan, 4 Barn, and 
Aid. 37. In the before mentioned case of Gibbon v. Paynton, 
the carrier, who was protected by a general notice, received a quan¬ 
tity of gold, packed in an old nail-bag, which was stuffed with hay, 
to give it a mean appearance. The court considered this mode of 
packing so valuable an article as a fraud, and, on that ground, gave 
judgment for the defendant. See Buller's Nisi Prius, 71 a. Bridg¬ 
man’s ed. Batson v. Donovan, 4 Barn, and Aid. 31. So, in the last 
mentioned case of Batson v . Donovan, where no concealment or 
actual fraud was practised upon the carrier: he had however given 
notice within the plaintiff's knowledge, that he would not be ac¬ 
countable for bills, bank-notes, &c. unless notice was given, and an 
additional premium paid; but the plaintiff, nevertheless, delivered 
to him a banker's parcel, containing articles of that description to 
a large amount, without disclosing the nature or value of its con¬ 
tents, and the parcel was subsequently lost; the court held, that the 
plaintiff, having knowledge of the notice, was bound to have informed 
the carrier of the value, in order to render him responsible. And 
Mr. Justice Bailey observed, that “ the holding out as an ordinary 
risk, what is really an extraordinary one, is a legal fraud." 4 Barn, 
and Aid. 37. So, where there is a general notice not to be respon¬ 
sible for articles of a particular description, and goods of that nature 
are delivered to a carrier, whether he is to receive a reward or not, 
the nature and value of the parcel should be communicated to 
enable him to adopt proper precautions for their safety. Biguold v , 
Waterhouse, 1 Maule and Selw. 261. 

But directing a banker's parcel, containing bank-notes and bills 
to a large amount, to their clerk, in order to conceal the nature of 
its contents, and without giving the carrier any notice of its value, 
will not be deemed fraudulent, so as to deprive the owner of his 
remedy for a loss, in a case where the carrier was deprived of the 
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Chief Justice adhutted, that robbery was a goc 




for a factory though it was a bad one for a carrier: the 
true ground ot that resolution is the public employment 
„ exercised 


beuefic of his notice by misfeasance. Sleat v. Fagg, 5 B. and A. 

343; 

In the case of a partnership, the acts of each partner in the name 
of the firm, and for partnership purposes, are binding upon nil the 
partners; but the transaction must be bondjidc, and free from fraud, 
and not transacting by one partner for his individual benefit, behind 
the backs of his co-partuers. For, where an agreement was entered 
into with a banker by one partner, for his sole benefit, without the 
knowledge of his co-partners, to take the banker’s private parcels free 
of expense, and, in pursuance of this arrangement, banking parcels 
had been sent for two years; in an action for the value of a parcel 
containing bills and notes to a considerable value, which was received 
in the usual way and subsequently lost, the court held, that the other 
partners were not liable. Bignold *?. Waterhouse, 1 M. and S. 255. 

The responsibility required of a carrier with reference to the care Obligation to 
of goods with which he is entrusted with the carriage, rests upon carry safely, 
two foundations; the particular nature of his contract, and the 
obligations superadded by law upon principles of public policy. A 
carrier, like every other bailee, may stipulate to sustain any degree 
of risk, or pertorm services however burthensorne, and he wi[l be 
bound to perform, to the extent of-his contract, the engagements 
into which he has entered. But where no specific agreement is 
entered into, the acceptance of a reward would render him respon¬ 
sible only for Ordinary negligence : see ante, p. *03f. As this de¬ 
gree of responsibility, however, wouki not be sufficient to protect 
the public interests from the fraud of a class of persons, who are 
not entitled to extraordinary confidence, and are exposed to great 
temptations to be fraudulent with little chance of discovery; the 
common law, to prevent collusiou between carriers and robbers, 
considerably enlarged their liability, even in some cases beyond 
whnt those principles would appear to warrant: see l T. II. 32. 

By the custom of the realm a carrier is responsible forevents which 
are independent of his contract, and is liable for all losses whether 
arising froth accident, robbery, irresistible force, or any other means 
whatever, except they arise from the act of God, or of the King's 
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exercised by the carrier, and the danger of his combining 
with robbers <to the infinite injury of commerce and ex¬ 
treme inconvenience of society (2). 

The 

0) Ld. Rayrn. 917. 12 Mod. 487. 

enemies. “ By the nature of his contract, as observed by Lord 
« Mansfield (C. J.), in Forward v. Pittard, 1 T. R. 33, a carrier is 
« liable for all due care and diligence; and for any negligence he is 
« suable on his contract. But there is a further degree of responsi- 
“ bility by the custom of the realm, that is, by the common law; a 
« currier is in the nature of an insurer. It is laid down that he is 
“ liable for every accident, except by the act of God, or the King’s 
u enemies. Now, what is the act of God? I consider it to mean 
“ something in opposition to the act of man: for every thing is the 
« act of God that happens by his permission; every thing, by his 
“ knowledge. But to prevent litigation, collusion, and the necessity 
M of going into circumstances impossible to be unravelled, the law 
« presumes against the carrier, unless he shows it was done by the 
King’s enemies, or by such act as could not happen by the interven- 
u >tion of man; as storms, lightning, and tempests. If an armed 
“ force come to rob the carrier of the goods, he is liable; and a 
tt reason is given in the books, which is a bad one, viz. that he ought 
« to have sufficient force to repel it; but that would be impossible in 
“ some cases, as for instance in the riots in the year 1780. The true 
« reason is, for fear it may give room for collusion, that the master 
« may contrive to he robbed on purpose, and share the spoil.” See 
Proprietors of Trent Navigation 0 . Wood, 3 Esp. N. P. C. 231, 

Abbott on Shipping, 231, 4th ed. Dale v. Hall, 1 Wils. 281, supra, 
p. 104 a. But it will be no excuse for a carrier that the loss arose from 
the act of God, or of the King’s enemies, if it were occasioned by his 
negligence. As where the plaintiff put goods on board the defendant’s 
hoy, who was a common carrier: coming through bridge, by a 
sudden gust of wind the hoy sunk, and the goods were spoiled, 

Pratt (C. J.), held the defendant not answerable, the damage being 
occasioned by the act of God; for, though the defendant ought not 
to have ventured to shoot the bridge, if the general bent of the 
weather had been tempestuous, yet this being only a sudden gust of 
wind, varied the case. The plaintiff’s counsel having offered some 
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The modern rule concerning a common carrier is that Exceptions 
“ nothing will excuse him, except the act of Gob, or of faUule? gC 

“ the 


evidence, that if the hoy had been in better condition it would not 
have sunk. The Chief Justice said, that a carrier was not obliged 
to have a new carriage for every journey; it was sufficient, if he 
provided one which, without any extraordinary accident such as 
this was, would probably perform the journey. Amies v, Stevens, 
1 Str. 128. 

If goods are delivered to a carrier for the purpose of carriage, 
and he is robbed of them, he will be answerable for their value, 
because, having his hire, there is an implied undertaking for their 
safe delivery. Woodleifetf.Curteis, t Roll. Abr. 2. (C) pi. 4. 1 Inst. 
89 a.; but see ante, 103f. for the true ground of this responsibility. 
In the same manner he is responsible for an injury resulting from ir¬ 
resistible force; for though the force be never so great, as if an 
irresistible number of persons should rob him, he is nevertheless 
chargeable. Per Holt (C. J.), in Coggs v. Bernard, 1 Lord Ray in. 
919. So the carrier is responsible for inevitable accident, as in the 
above case of Forward v. Pittard, 1 T. R. 25, where the goods were 
destroyed by an accidental fire, communicating to the booth in 
which the goods were deposited for a temporary purpose, in the 
course of the journey; and where it was expressly found that they 
were consumed without any negligence in the carrier, and that the 
fire was not occasioned by lightning. See Hyde v. The Navigation 
Company from the Trent to the Mersey, 5 T. R. 389. So where the 
Proprietors of the Trent Navigation Company undertook to carry 
goods from Hull to Gainsborough, and the vessel on board which 
the goods were, sunk in the river Humber by driving against an 
anchor in the river, and the goods were in consequence considerably 
damaged, the carrier was holden responsible for the loss, notwith¬ 
standing it was objected, that the accident was occasioned by the 
negligence of persons on board a barge in the river, in not having 
their buoy out, to mark the place where the anchor lay. The court 
observed, that there was a degree of negligence in the carrier, for his 
not seeing the buoy ought to have put him upon inquiring more 
minutely about the anchor; and even if there had not been any 
actual negligence on the part of the carrier, yet that negligence iu 
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“ the kings enemies (a )but a momentary attention to 
the principles must convince us, that this exception is 

in 

(a) Law of Nisi Prius, 70, 71. 

point of law, was sufficient without any other cause. Proprietors 
of the Trent Navigation v. Wood, 3 Esp. N. P. C. 127. 

From this responsibility the adoption of additional means to 
insure safety will not exonerate the carrier, where the goods are 
in his custody in that character. If, therefore, goods of great 
value are delivered to a common hoynn'in, and the owner after¬ 
wards delivers them to another person in the boat to keep safely, 
but does hot discharge the hoy man, and they are afterwards lost 
through negligence, an action lies against the hoyman. Roll. 
Abr. 2. (C) pi. 3. So if a man travel in a stage-coach and take his 
portmanteau with him; though he has his eye on the portmanteau, 
yet the carrier is not absolved from his responsibility, but will be 
liable if the portmanteau be lost. Per Chambre, J. in Robinson v. 
Dunmore, 2 Bos. and Pul. 419. 

The injury, however, must happen whilst the goods are in the car¬ 
rier's custody as a common carrier, for where a carrier by water had 
reached the place of his destination, and the goods were deposited 
in a warehouse belonging to him, but without any distinct charge 
being made on that account, for the convenience of the owner and 
until they could be forwarded by another conveyance; the carrier's 
duty as such was holden to have terminated, and that he was not 
liable for the loss of the goods, which arose from their being de¬ 
stroyed by an accidental fire while they were in the carrier's ware¬ 
house. Garside v. The Proprietors of the Trent and Mersey Naviga¬ 
tion, 4 T. R. 581, see ante, 96a, n, (7). So, in an action by the East 
India Company against a lighterman on an undertaking to carry 
goods for hire, for not safely conveying them from a ship in the river 
Thames to the Company's warehouses, by which they were lost. 
It appeared that upon the unshipping of the goods, the Company 
had, as was their custom, put an officer called a guardian on board 
the lighter, who, as soon as the lading was complete, put the Com¬ 
pany's locks on the hatches, and accompanied the goods to see 
them safely delivered. Raymond (C. J.) was of opinion, that this 
differed from the common case, this not being any trust in the de- 
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for a loss by robbers is only an exception to it: a car¬ 


rier 


fondant, and the goods were not to be considered as ever having 
been in his possession, but in the possession of the Company's 
servant who had hired the lighter to use himself; he thought, there¬ 
fore, that the action was not maintainable, and the plaintiffs were 
non-suited. East India Company v, Pullen, Str. (190, In com¬ 
menting upon this case, in Robinson v. Dunmore, 2 Bos. and Pul. 
419. Chambre, J. observed, that this decision proceeded on the 
usage of the East India Company, who never intrust the lightermen 
with their goods, but give the whole charge of the property to the 
officer called the guardian. 

But since it is the duty of a carrier to deliver goods to the 
houses of persons to whom they are directed, where it is the usage 
of his trade to do so, they will be considered in his custody as a 
common carrier, and he will, therefore, be liable as such, until they 
are so delivered. The defendants, who were common carriers from 
Gainsborough to Manchester, received a quantity of goods to be 
conveyed from the former place along their Navigation and the 
Duke of Bridgewater's canal to Manchester, where they were lodged 
in the Duke of Bridgewater's warehouse, and there consumed by 
an accidental fire the same night. Distinct charges were made for 
the carriage of the goods along different parts of the Navigation; 
for warehouse room for the Duke of Bridgewater, which they re¬ 
ceived as his agent, and without any share of the profit; aud also 
for cartage from the Duke of Bridgewater's warehouse to the 
plaintiffs' warehouse at Manchester. The defendants had formerly 
delivered the goods in their own cart, but had latterly given up 
that business and the profits to be derived from it to their book¬ 
keeper, which was known to the plaintiffs. The goods having 
been lost, the defendants were holden liable, since they had re¬ 
ceived the goods in the capacity of carriers, and as their engage¬ 
ment was to carry and deliver them, the goods remained in then- 
custody, as carriers, the whole time, which was not affected by the 
arrangement made by them with their book-keeper. The charge 
for wharfage and cartage in the defendants' bill, which they com¬ 
pelled the plaintiffs to pay before they would engage to deliver the 
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rier is regularly answerable for neglect, but not, regularly, 
for damage occasioned by the attacks of ruffians , any 

more 


goods, were considered as decisive to show that in this case the 
liability of the defendant continued until the goods were delivered. 
Hyde r. The Navigation Company from the Trent to the Mersey, 
5 T. R. 389. 

The unlimited responsibly imposed upon a carrier, except in the 
two instances before mentioned, might in many cases prove oppres¬ 
sive, unless be were allowed to protect himself by particular stipu¬ 
lations. An indulgence was, therefore, formerly allowed of qualify¬ 
ing this general liability by reasonable limitations, not inconsistent, 
with his common law obligation, and a carrier might, where he had 
just grounds for doing so, decline altogether to take charge of goods; 
or if he consented to accept them, he might protect himself by the 
special terms upon which he agreed to receive them. Morse v. blue, 
1 Vent. 238. Bodenham t>. Bennett, 4 Price, 34. Terms of this 
description are of ancient date: see 3Taun. 271. and the receipt of 
goods upon such conditions was considered as a special acceptance, 
and was usually made in each particular case. But in recept times 
a mode has arisen of effecting the same object by means of a general 
notice, intimating to the public the terms upon which the carrier 
consents to take charge of goods; and it the notice is brought home 
to the knowledge of the employer, it will be considered as equivalent 
to a special acceptance. The importance of these notices, and the 
numerous questions to which they give rise, will perhaps excuse an 
examination into their nature and the protection they afford. 

The qualification engrafted by a special acceptance, upon the 
carrier’s obligation to carry goods, must in all cases be of a reasonable 
nature, and not calculated to destroy the duty imposed by the com¬ 
mon law; and the same principle applies to the case of a notice. 
By a general notice, a carrier generally refuses to he liable for articles 
above a small sum, unless entered, and an additional premium paid 
in proportion to the value of the article, and in this respect there is 
nothiug unreasonable, for the carrier is not only to be paid for his 
labour, but also for the risk he incurs. Ilis charge, however, must in 
all cases be reasonable, for he is bound to carry goods which are 
brought to him, and cannot defeat this obligation by making an ex- 
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cessive demand. Harris v. Packwood, 8 Taun. 27,2. Batson v. Dono¬ 
van, 4 Barn, and Aid. 39. Hyde v. The Proprietors of the Trent 
and Mersey Navigation, 1 Esp. N. P. C. 36. But he may not only 
limit his responsibility in this respect, but may in some cases exclude 
it altogether, as by refusing all responsibility from accident arising 
by fire. Maving v. Todd, 1 Stark. N. P. C. 72. and in general he 
will not be liable for losses arising from accident, or for theft, or 
robbery, when no collusion can be established on the part of the 
carrier; or for any want of care, unless amounting to gross negli¬ 
gence, or a tortious misfeazance of the property. 

,By these means, the wholesome provisions of the common law have 
not only been defeated, but the effect of these notices has been to 
render a carrier responsible for a less degree ot care than that which 
is exacted from a pawnee, or any other bailee who has a reward. A 
warehouseman, depositary of goods for hire, or other bailee of a 
similar description, are responsible for the want of ordinary care; 
but a common carrier, although he receives a reward, is not liable for 
ordinary negligence; for although it is said a general notice does not 
exempt him from the exercise of due and ordinary care, yet the 
question left to the jury in such cases is whether he has been guilty 
of gross negligence. See Batson v, Donovan, 4 Barn, and Aid. 21. 
and the cases infra. 

For these reasons, the legality of these notices and the policy of Their legality, 
adopting them, have been frequently questioned, and their intro¬ 
duction has been lamented by many eminent and learned persons. 

See Down V. Fromont, 4 Camp. 41. Smith v. Horne, 8 Taun. 146. 
hut they are now established to be legal, and are daily received and 
acted upon in courts of justice. In the case of Nicholson v. Willan, 

5 East, 507. an objection to their validity came formally before the 
court, upon the ground of their inconsistency with the policy of the 
common law and that it was the duty of carriers, if the reward was 
not adequate to the risk, to make a special acceptance of the goods 
in each case, at a rate proportioned to thefr value. But it was ob¬ 
served by Lord Ellenborough (C. J.), delivering the judgment of the 
court, " that considering the length of time during which, and the 
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ment make it necessary to except from this rule the case 
of robbery, lest confederacies should be formed between 

carriers 


“ extent and universality in which the practice of making such 
<( special acceptances of goods for carriage, by land and water, has 
H now prevailed in this kingdom, under the observation, and with 
“ the allowance of courts of justice, and with the sanction also 
a and countenance of the legislature itself, which is known to have 
“ rejected a bill brought in for the purpose of narrowing the carrier's 
“ responsibility in certain cases, on the ground of such a measure 
“ being unnecessary, in as much as’the carriers were deemed fully 
“ competent to limit their own responsibility in all cases by special 
a contract: considering also, that there is no case in the books, in 
“ which the right of a carrier, thus to limit by special contract his 
u own responsibility, has ever been by express decision denied; we 
“ cannot do otherwise than sustain such right in the present instance, 
“ however liable to abuse, and productive of inconvenience it may be; 
*< leaving to the legislature (if it shall think fit) to apply such remedy 
“ hereafter, as the evil may require/' Since this decision, the legality 
Of these notices has been acquiesced in and acted upon, but notwith¬ 
standing they are established, the courts discountenancing the doc¬ 
trine, and restraining it as far as is consistent with the rules of law, 
require strict proof of the communication of the notice from every 
carrier, and construe with strictness the terms in which it is framed. 

The notice must proceed from the carrier, for he is bound to dis¬ 
charge himself from the losses to which he is subject by the general 
law of the realm, by a notice given by himself, and a general usage of 
trade is not evidence for that purpose. Clark v. Gray, 4 Esp. 178. 
But a carrier who continues the business of another carrier, is pro¬ 
tected by a notice given and signed by the former carrier, limiting his 
responsibility, and which the new carrier, within the customer’s 
knowledge, keeps hung up in his office. Evans v. Soule, 2 M. and S. t. 
But as a personal communication is not necessary in order to consti¬ 
tute a special acceptance, since the knowledge of each other’s minds, 
which is the object of a special acceptance, if effected by other 
means, is sufficient. See Gibbon v . Paynton, 4 Burr. 2802. So it is 
not requisite that there should be any direct and immediate commu¬ 
nication of a general notice; it will be sufficient if the means adopted 
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carriers and desperate villains with little or no chalice of 
detection. 


Although 


are such from whence a jury may reasonably infer that a knowledge 
of its contents was conveyed to the person dealing with the carrier. 

A direct communication is indeed rarely made, the means usually 
adopted for this purpose are by the publication of an advertisement 
ip a newspaper, posting a notice in some conspicuous part of the 
office or place where the carrier transacts his business, or by the 
circulation of hand-bills. Where these means are not adopted, or 
prove ineffectual, other circumstances may exist from whence a 
knowledge of the notice may he inferred. But whatever the means 
may be upon which the carrier relies, he must at his peril take care 
that every ore who deals with him is fully apprised of the limits to 
which he intends to confine his responsibility. Butler v. Heane, 

2 Camp. 415. Davis v . Willan, % Stark. 279. 

Where the publication is by an advertisement in a newspaper, and By advertise- 
there is no direct proof of knowledge, some evidence must be given nient * 
to raise a reasonable presumption that a party has knowledge of it 
before such advertisement can he received in evidence. In one case 
where the notice was inserted in the Gazette, that paper was admit¬ 
ted as evidence, although considered of little avail, without proof 
that the party was in the habit of reading it. Leeson v. Holt, 1 Stark. 

N. P. C. 186. But in a subsequent case. Munn v. Baker, 2 Stark. 

N. P. C. 256. this evidence was rejected without such proof; since a 
party might be expected to look into the Gazette for notices of the 
dissolution of partnerships, hut not for notices by carriers of the li¬ 
mitation of their responsibility. There appears, therefore, to be no 
distinction in this respect, between a gazette and any other news- * 
paper. See Phillips on Evidence, 323. 3d Ed. 

In cases of this description, a habit of reading the paper in which 
the advertisement is published, although there is no proof that the 
party has actually read or seen the particular paper in which it is 
inserted, will be sufficient evidence from whence to infer a knowledge 
of the novice. Gibbon Paynton, 4 Bern. 2298. 

Where the notice is posted in the office or place where the carrier Notice affixed 
transacts his business, it should be fixed in some conspicuous partin w office »- 
large and legible characters, that persons delivering goods may have 
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Although the act of God , which die ancients too 
called ©sS 6tav and vim divinam, be an expression, which 
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ample means of seeing the terms on which die carrier conducts his 
business, and that they cannot fail to do so without gross negligence. 
Butler v. Hean cj 2 Camp. 415. Clayton v. Hunt, 3 Camp. 28. 
But if a bill, which is posted upon the door of the carrier's office 
where he receive* and delivers goods, blazons in large characters the 
advantages of hli.j conveyance, but states in small characters at the 
bottom of it thk restriction upon His responsibility, it will not he 
sufficient. Butler v. Ileane, 2 Camp. 415. So this mode of com¬ 
munication will be insufficient, where the goods are not delivered at 
the office, but collected by the Carrier's cart sent round to receive 
goods for the waggon, or received at a distance from the office; in 
these cases, some other mode of communication must he adopted. 
Clayton v. Hunt, 3 Camp. 27. In the same manner, the notice will 
be unavailing if it should appeal that the person delivering the goods 
does not in fact read the noticie, Kerr v. Willan, 2 Stark, N. P. C, 
53. whether it happens notwithstanding he is capable of doing so, 
or from ignorance or inability to read. Davis v. Willan, 2 Stark N 
P. C. 279. 

In the case of publishing the notice by the circulation of hand¬ 
bills, the limitation should be framed in clear and distinct terms, 
and not at variance with any other mode of publication that may be 
adopted; for a hand-bill, limiting the carrier’s responsibility in a less 
degree than a notice affixed in the office will control the latter, 
since a person who receives the hand-bill has a right to presume that 
what is circulated by the carrier’s authority, contains the whole of 
the limitations he intends to put upon his common law responsi¬ 
bility as a common carrier, and gives a full statement of the special 
contract into which he enters with his customers. Cobdenv. Bolton, 

2 Camp. 108. 

If none of these means are adopted, or if they prove ineffectual, 
other circumstances may be sufficient from whence a jury may infer 
the required knowledge. Thus, notice to the vendor of goods that 
the carrier by whom he sends them limits his responsibility, is equi¬ 
valent to notice to the vendee who directs them to be senr, for he is 
bound by the acts of the vendor and his agents in this respect. 







long habit has rendered familiar to us, yet perhaps, on 

that very account, it might be more proper, as well as [ ] 


more 


Having v. Todd, 1 Stark. 72. See Clarke v. Hutchins, J 4 East, 475. 

So an acquiescence in the loss of parcels sent by a carrier who bad 
published a general notice, and a direction to the person sending the 
parcels to insure them for the future, would be evidence to show a 
knowledge of the notice. Roskell v . Waterhouse, 2 Stark. N. P. C. 

462. 

In cases in which a carrier is protected by a general notice, he must Waiver, 
be cautious not to do any act by which the notice may be waived, 
for if so, he will lose the benefit to which heWotiM otherwise be 
entitled. Evans v. Soule, 2 M. and S. 1. Thus, a carrier who had 
given notice that he would not be accountable for goods of a parti¬ 
cular description, above the value of 5/. unless specified, and paid for 
as such when delivered, is nevertheless liable for damage done to an 
article coming within that description, although the terms of the 
notice were not complied with, the book-keeper having been inform¬ 
ed of its value, and desired to charge for it what be pleased, which 
should be paid provided it was taken care of. Lord Ellenborough 
(C. J.) decided, that under these circumstances, the payment of the 
money was dispensed with, and the notice unavailing. Wilson v • 
Freeman, 3 Camp. 527. But a carrier entitled to the benefit of his 
notice does not wave it altogether, by paying tor goods lost or 
damaged, without inquiring whether it was occasioned by the negli¬ 
gence of his servants; this is but carelessly settling his accounts; 
he may wave a right, pro hac vice , without abandoning it altogether. 

Evans v. Soule, 2 M. and S. 1. 

The mere knowledge, however, that the article is above the stipu¬ 
lated value, will not have this effect. A notice, that a carrier would not 
be answerable for any goods of what nature or kind soever, above a 
certain value, unless the terms of the notice were complied with, 
was considered not to apply to a case where the carrier was perfectly 
aware that the goods, in this instance a cask of brandy, were above 
the stipulated sum, or where the goods, being of large bulk and 
known quality, must be obviously above that sum. Beck v. Evans, 16 
East, 244. 3 Camp. 267.S. C. And in another case, where the known 
value of the goods was relied upon in answer to a notice set up by 
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more decent, to substitute in its place inevitable accident: 
religion and reason, which can never be at variance 


without 


the carrier. Lord Ellenborough (C. J.) observed, that the appear¬ 
ance of the goods must necessarily indicate that they are above the 
stipulated value, in order to deprive the carrier of the benefit of his 
notice. Down v. Fromont, 4 Camp. 40. But in a subsequent case, 
where a parcel, containing a quantity of guineas, was delivered to the 
. book-keeper of a mail-coach office, to be forwarded to London, who 
was aware of its contents, and for greater security deposited it in 
the banker’s bag, notwithstanding which it was lost; it was decided 
by Gibbs, C. J. that the mere knowledge that the value of the parcel 
exceeded the sum for which the carrier would be answerable, unless 
they were duly entered and paid for accordingly, did not deprive the 
carrier of the benefit of his notice. Levy v. Waterhouse, Selw. N. 
P. 383. 4th Ed. 1 Price, 280, S. C. 

Where a notice requiring an additional premium, according to the 
value of the article, is not complied with, it would appear that the 
owner, by declining to pay the enhanced premium, takes upon him¬ 
self the risk against which that payment would secure him, and can¬ 
not look to the carrier to sustain it, and accordingly the doctrine 
contained in the latter case is that which now prevails. The only 
effect of knowledge in such a case would be to render the carrier 
responsible for a degree of care proportionate to the nature and 
value of the article. 

Notice, its form If the notice has been fully communicated, and not waved by 

and construe- an y act oa the part of the carrier, he will be entitled to set it up 
as a limitation upon his responsibility. The extent of the protection 
afforded by it will depend upon the language in which it is framed ; 
yet ns no general form is adopted, a separate one being usually given 
by each carrier, no general rule can be laid down upon the subject. 
But the language of the notice, and the terms of limitation imposed 
by it, should be clear and unambiguous, and free, from all artifice or 
attempt to deceive; for, if the words are doubtful, they will be con¬ 
strued against the carrier, and any artifice will render it unavailing. 
See Butler v. Heane, 2 Camp. 415. 

There should also be no doubt or contradiction arising as to the 
extent of the limitation intended to be imposed; for where different 
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without certain injury to one of them, assure us, that 
<< not a gust of wind blows, nor a flash of lightning 

“ gleams, 

notices are published, which are inconsistent in their terms, the car¬ 
rier will be bound by that which is least beneficial to himself, as 
where a notice is circulated by hand-bills, and also affixed in the 
office, but the limitation imposed by the latter 13 more extensive 
than the former, he will be bound by the notice contained in the 
handbill. Cobden v. Bolton, 2 Camp. 108. So, where a notice was 
given to the person delivering the goods, which contained a restric¬ 
tion upon the defendant’s liability in a less degree than a notice put 
up in his office, he was holden to be bound by the former. Mum 
v. Baker, 2 Stark, N. P. C. 256. 

A few instances will explain the manner in which they have 
been received and interpreted by the court. 

In a case in which the terms of the notice were, “ that cash, plate, 
u jewels, writings, or any such kind of valuable articles, would not be 
“ accounted for, if lost, of more than 5/., value, unless entered as 
“ such, and a penny insurance paid for each pound value, 1 " the 
court were of opinion, that the sense of the printed conditions 
seemed to be, that the defendants were not liable to any extent, un¬ 
less the parcel had been entered and paid for as valuable, and the 
plaintiff accordingly did not recover any thing. Clay v. Willan, 1 

Hen. Black. 298. See a similar notice in the cases of Nicholson v. 
Willan, 5 East, 507. Harris i\ Packwood, 3 Taun. 264. where the 
plaintiffs, not haying complied with its terms, were not allowed to 
recover to any extent. So where the notice was in these words: 
“ Take notice, that the proprietors, &c. at this office, will not be ac- 
« countable, &c. for any goods or package whatever, if lost or da- 
“ maged, above the value of five pounds, unless insured and paid, 
« &c.” the court said,“ They could not help giving effect to those 
“ terms in the notice, by which, inasmuch as the goods in question 
« were above the value of 5/. and not insured, or paid for at the time 

of delivery, the defendants could not be held accountable at all. 
Izett v> Mountain, 4 East It. 371. But, since a person cannot stipu¬ 
late against the consequences of his own fraud, Doctor and Scud. 2/8. 
Dial. 2. c. 38. Noy’s Max. 92. ante, 47, a general notice, in what¬ 
ever language it may be f ramed, will not protect the carrier from any 
want of care which amounts to gross negligence, or from any tor- 
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“ gleams, without the knowledge and guidance of a su- 
14 pei intending mind but this doctrine loses its dignity 

and 


tious misfeazance, with reference to the goods, or other circumstances 
which may be considered as evidence of fraud. “These special con- 
“ditions were introduced for the purpose of protecting carriers 
“ from extraordinary events, but were not made to exempt them 
“ from due and ordinary care.” Per Wood, B. in Bodenham v . Ben- 
net, 4 Price, 34. 

In the same manner, since a carrier is responsible for the acts of 
his servant, in those things which respect his duty under him, if the 
misconduct from which the loss arises proceeds from the servant, 
the carrier will be equally liable, notwithstanding a general notice, 
for it will not protect him from a responsibility for losses arising 
from his misconduct. Ellis v. Turner, 8 T. R. 831. Garnett v. 
Willan, 5 B. and A. 57. The terms, “ lost or damaged,” which are 
usually found in the notice, are not to be construed in their largest 
sense, but to be understood with this qualification; “ the carrier 
“ himself doing nothing by his own voluntary act, or the act of his 
“ servants, to divest himself of the charge of carrying the goods to 
“the ultimate place of destination.” Per Bailey, J. in Garnett v. 
Willan, 5 Barn, and Aid. 57. 

The following cases will show the degree of care required from 
a carrier, notwithstanding a general notice, and. the particular cir¬ 
cumstances which have been decided to constitute^uch gross negli¬ 
gence as to deprive the carrier of the benefit of his notice. 

A notice by several lightermen in these words, “ We, &c. will not 
“ be answerable for any loss or damage which shall happen to any 
u cargo which shall be put on board any of our vessels, unless such 
“ loss or damage shall happen, or he occasioned by want of ordinary 
“ care and diligence in the master or crew of the vessel, in which 
a case we will pay 10/. per cent, upon such loss or damage, so as the 
u whole amount of such payment shall not exceed the value of the 
“ vessel and the freight;” was construed not to extend to protect the 
carrier from a loss happening by his personal default, the not pro¬ 
viding a sufficient vessel, hut to limit his responsibility in those cases 
only where the law would otherwise have made him answer for the neg¬ 
lect of others, and/or accidents which it might not be within the scope 
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and sublimity by a technical application of it, which may 
in some instances border even upon profaneness-; and 

law. 


of ordinary care and caution to provide against. Lyon v. Mills, o 
East, 439. So, where a notice was given, similar to the one in the 
last case, by the defendant, who was the owner of a vessel trading from 
Hull to Gainsborough, and had taken on board some goods belong¬ 
ing to the plaintiffs, which were to be delivered at Stockwith; the 
vessel went safe as far as Stockwith, and there delivered part of the 
cargo, but the master of the vessel finding it inconvenient to delivei 
the rest there, proceeded on her voyage, and sunk before her arrivat 
at Gainsborough. In an action for the value ot the goods, the de¬ 
fendant was holden responsible for the loss thus occasioned by the 
misconduct of his servants. Ellis ^.Turner, 8 l. R. 531. 

In the same manner, where a cask oi brandy properly packed, 
was delivered to the defendant, to be carried from Shrewsbuiy to 
London, which in the course of the journey began to leak considera¬ 
bly, within the waggoner’s knowledge: he, however, proceeded on 
to Birmingham, where be staid three hours, but took no steps to 
stop the leakage; but proceeding on to Wolverhampton, the next 
stage, where he also made some stay, he there also neglected to do 
so, although it was increasing; however, at the next stage, having some 
parcels to deliver, be then took out the cask, and the remainder of 
the brandy was saved. The defendant was held liable for the loss, 
notwithstanding he had circulated a general notice, known to the 
plaintiff, but not complied with, that he would not be liable for cash, 
bank-notes, jewels, and other valuable articles, or any other goods, 
of what nature or kind soever, above the value of 5/. if lost or 
damaged, unless there was a special agreement, and an additional 
premium paid, upon the ground, that he did not stipulate for exemp¬ 
tion from the consequences of his own misfeazance, and if goods are 
confided to him, and it is proved that he has misconducted himself, 
in not performing a duty which by his servant he was hound to 
perform, that is such a misfeazance, from which, if the goods thereby 
become damaged, his notice will not protect him. Beck v. Evans, 16 
ftast, 247.« In Garnett v. Willan, 5 B. and A. 61. Mr. Justice IIol- 
royd, commenting upon this case, observed, that the defendant was 
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law, which is merely a practical science, cannot use 
terms too popular and perspicuous. 

In 


held liable on the ground that the loss accrued from the gross negli¬ 
gence of defendant's servant. So, where a banker’s parcel was deli¬ 
vered to the driver of the defendant's coach, which ran from Hereford 
to Brecon, and thence to Carmarthen, directed to the plaintiff’s cor¬ 
respondent at Brecon, the book-keeper who received the parcel ivas 
aware that it contained bank-notes, and the plaintiff also knew that 
the defendant was not liable for losses beyond 5/., unless an extra 
charge was paid, which was not done in the present instance. The 
parcel having been lost, in an action to recover the value, it appeared 
that the parcel was regularly entered in the way-bill, and put in the 
back seat of the coach; but, upon the arrival of the coach at Brecon, 
the book-keeper at thut place took out the other parcels, but neither 
looked for nor made any inquiry about the parcel in question, trust¬ 
ing, as he said, to the coachman, who on that day was intoxicated, 
though not so much as to incapacitate him entirely from attending 
to his duty. The plaintiff obtained a verdict, which the court refused 
to set aside, upon the ground that there was gross negligence in the 
carrier, from which his notice would not protect him. Bodenham 
v, Bennett, 4 Price, 31. Vide Levi v, Waterhouse, 1 Price, 280. 
Birkett v. Williams, 2 Barn, and Aid. 356. So, in a case in which a 
parcel was lost in the course of delivery, where it appeared to be 
usual for carriers to send two persons with the cart employed for 
that purpose, and that the defendant in general sent two, but in this 
instance sent only one, during whose absence, in delivering other 
parcels, the one in question was stolen; the jury having found, that 
this was gross negligence in the defendant, the court coincided in 
that opinion, and the defendant was deprived of the benefit of the 
notice, to which he would otherwise have been entitled. Smith v. 
Horne, 8 Taun. 144. 

In an action, however, against the proprietors of a stage-coach for 
the loss of a parcel containing 100/. it appeared, that the coachman 
had given notice that he would not be answerable for money or 
jewels, or other valuable articles, unless he had notice of the 
valuable articles delivered to him, and that the plaintiff had 
knowledge of the notice, but had not given the required informal 
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Iii a recent case of an action against a carrier, it was 
holden to be no excuse, “ that the ship was tight when 

the 


tion. The money was sent, hidden in hay, in an old bag, and was 
delivered to the defendant's book-keeper as an ordinary parcel, 
without any mention being made of the nature of its contents. The 
defendant was holden not to be liable for the value of the parcel, 
by reason of the fraud practised upon him in the concealment of 
its contents, with full knowledge that the defendant had refused 
to be responsible for such parcels without such information. Gib¬ 
bon v. Paynton, 4 Burr. 2298. See Batson v. Donovan, infra. So, 
where the plaintiffs, who were bankers at Berwick and Newcastle, 
delivered a box containing bills, cheques, and notes, of the value of 
4072/. to the defendants, who were the owners of a coach travelling 
through Berwick to Newcastle, and had given notice that they 
would not be answerable for parcels of value, unless they were en- 
tered.and paid for as such ; the box was delivered to the defendants 
directed to the plaintiffs at Newcastle, with only this observation, 
“It is the box for Newcastle,"and although the plaintiffs knew of the 
notice, no additional premium was paid, nor was any thing said as 
to its contents, nor did it appear that the defendants knew that it 
contained articles of value. The coach arrived at Berwick at twelve 
at night, and during its stay there, which was about half an hour, 
it stood in the middle of the street, about thirty yards from the 
pavement. About a quarter of an hour after the arrival of the coach, 
the box w as placed in the boot of the coach, and a porter placed to 
watch it, but, notwithstanding, the parcel was stolen from the boot, 
whilst he was so stationed. Under these circumstances, the jury 
having found that the plaintiffs had not dealt fairly with the defen¬ 
dants, in not disclosing to them that the box contained articles of 
value, and that the defendants were not guilty of gross negligence, 
the court afterwards concurred in that opinion, and refused to grant 
a new trial. Batson v. Donovan, 4 Barn, and Aid. 21. ante, p. 104. 

A general notice will also afford no protection to a carrier, where 
the loss arises from a misfeazance, as in the misdelivery of the goods, 
whether committed by him or his servants. 

A counterfeited order for a quantity of cochineal having been sent 
to the plaintiffs by a letter signed in the name of u J. Worthy,” and 
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“ the goods were placed on board, but that a tat, by 
“ gnawing out the oakum, had made a small hole, 

through 


dated Exeter, they, having had previous dealings with a person at 
that place of the name of Jonathan Worthy, accordingly executed 
the order, and delivered a box containing the article in question to 
the book-keeper at the defendant's office. The coach reached Exeter 
on Saturday, aud on that evening a person inquired if such a box 
had arrived, and was told that parcels were not sent out on Sunday, 
but that it might be had by being sent for. On Sunday night a la¬ 
bouring man called at the coach-office, and asked for Mr. Worthy!s 
box, and upon being asked by whom he was sent, he replied, he did 
not know the person, but it was a man in the street. The book¬ 
keeper observing he had two packages for Mr. Worthy, the one a 
box, and the other a small parcel, the man replied, that he had 
money to pay only for the box, but that he would ask the person who 
sent him, for money for the other. He went out for that purpose, 
and on his return declined taking any thing but the box, which was 
accordingly delivered to him. The defendants proved that a public 
notice not to be liable for packages of this description, without an 
additional premium, was affixed In their office; but the porter who 
carried the parcel to the office, swore, that he did not see the notice, 
and it was not proved that the plaintiff himself had any knowledge 
of the contents of such notice. The defendants, however, having 
obtained a verdict, a new trial was granted, upon the ground of a 
misdirection upon the question of gross negligence. Birkettv. Wil- 
lan, 2 Barn, and Aid, 356. And Bailey, J. in commenting upon this 
$ase in Garnett v . Willan, 5 B. and A. 58. observed, that the carrier, 
by the wrongful act of his servant, had divested himself of the charge 
of carrying the parcel to its ultimate place of destination; for it was 
his duty to carry it to the house of the person for whom it was intended 
at Exeter, if he found the person for whom it was directed, or to 
keep it in order to make due inquiry tp find him out. And that the 
court were of opinion, that this being a case of gross negligence, was 
a loss not protected by the terms u lost or damaged,” inserted in the 
notice. So, where the plaintiffs sent a parcel containing a quantity 
of silks, and other articles, by the defendant’s waggon, directed to 
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(6) 1 Wils, part 1, 281. Dale and Hall, 


« Mr. James Parker, of High-street, Oxford ;* and, on the morning 
after the arrival of the waggon, the defendant's porter, upon appli¬ 
cation to that person, found that the parcel was not lor him. Shortly 
afterwards, a person of the name of Parker, of whom there were 
several resident in Oxford, though none in the High-street, of the 
above Christian name, and to whom goods had before been delivered 
when directed to Mr. Parker, Oxford, to be left till called for, came 
to the defendant's office, and seeing the parcel directed as before 
mentioned, he claimed it as his own, and, on his paying for the 
carriage, the parcel was delivered to him. The defendant had given 
a general notice, not to be liable for parcels similar to the one in 
question, unless specified when delivered at the office, with which 
the plaintiffs had not complied. In an action to recover tlie value of 
the goods, the court held, that as the parcel was directed to a parti¬ 
cular house, to which the defendant was bound, by the ordinary 
course of his trade, to deliver it, the delivery to a person whose 
residence was unknown, after it had been refused by the person to 
whom it was directed, amounted to gross negligence in the defendant, 
for which he was responsible, notwithstanding his general notice. 
Duff Budd, 3 Bro. and Bing. 177. 

A carrier, like every other person who enters into a contract, is 
bound to perform his engagements in the mode and to the extent for 
which he hag contracted; and consequently, where a carrier has un¬ 
dertaken the conveyance of goods, he cannot relieve himself from his 
responsibility by transferring them to another carrier, or by sending 
them by a different conveyance from that in which he undertook to 
carry them. If his engagements are violated in either of these re¬ 
spects, and the goods are in consequence lost, he will be responsible 
notwithstanding he may be in other respects entitled to die benefit of 
a general notice. 

The plaintiffs, resident at Worcester, having written to their cor¬ 
respondent at London, to send them a quantity of goods “ by the 
« return of mail,” a parcel containing them was accordingly delivered 
at the coach-office whence the Worcester mail-coach proceeded, and 
booked “ as for the Worcester mail-coach to Worcester,” of which 
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coach the defendants were the proprietors. The parcel was accord¬ 
ingly put into that coach, and entered in the usual way-bill as a 
parcel to bo carried from London to Worcester, and actually carried 
from the inn whence the coach started, to an inn in Oxford-street, at; 
which the defendants had no office or servant, but where passengers 
and parcels were booked for their coach. At this place the parcel 
was taken out of the mail-coach, and there left to be forwarded 
on the following day by another Worcester coach, in which one of 
the defendants had no interest, and from which the parcel was 
lost, but by what means did not appear. The defendants had 
given general notice, which was known to the plaintiffs, not to 
be liable for the loss or damage of goods of the value of those in 
question, without an additional premium beyond the common car¬ 
riage price, but which wns not done. Under these circumstances, 
the defendants were holden responsible for the loss, on the ground 
that the delivery and acceptance of the parcel on the part of the de¬ 
fendants, entitled the plaintiffs according to their contract, not merely 
to the care and diligence of one, but of both of the defendants; and 
that as they had, by the act of their servant, wrongfully divested 
themselves of the charge of carrying the parcel to its ultimate place 
of destination, they were not protected by their notice. Garnett v . 
Wilkin, 5 B. and A. 53. So, where a barker's parcel of considerable 
value was delivered to the defendants, addressed to the plaintiff’s 
clerk, with the direction, «R. Angier, Christchurch, Hants, per 
mail/' and entered T oy the defendants' book-keeper to go by the mail 
of which they were the proprietors; but, instead of sending it by this 
conveyance, the defendants sent it by the Southampton light, couch, 
the proprietors of which were different from those to whom the mail 
belonged, and by which the risk of the conveyance was increased. 

I he parcel having been lost, the defendants, upon the principle of 
the former case of Garnett v, Willan, were holden responsible for 
the value, notwithstanding a general notice, to which they would 
otherwise have been entitled, not merely as a case of negligence in 
the performance of their contract, but of a refusal altogether to per¬ 
form it, in receiving the parcel to be conveyed by one coach, and 
sending it by another, of which all the same persons were not pro- 
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prietors. Sleatv. Fagg, 5 B. and A. 342. But where the defendants 

were the owners of two coaches, a mail and a heavy coach, travelling 

to the same place, and a parcel was delivered and accepted for the , 

purpose of being sent by the mail, but by an entry in the defendants’ 

book, it appeared to have been booked for the heavy coach, but no 

evidence was given that it was put into or carried by either coach, or 

in what manner the parcel was lost, whether in the warehouse, or in 

the course of its conveyance, the defendants were holden not to be 

fleprived of the benefit of their general notice. On the part of the 

plaintiffs it was contended, that the defendants were liable for the 

value of the parcel, notwithstanding a notice had not been complied 

with, on the ground that the loss had not been incurred in the course 

of their employment as carriers, but occasioned by an act of tortious 

conversion in direct contravention of the terms on which the goods 

were delivered to and acccepted by them. But it was observed by 

Lord Ellenborough, C. J. delivering the judgment of the court, 44 that 

44 to found this argument, there was no other evidence but the mere 

44 fact of booking the goods for a different coach, and a subsequent 

“non-delivery, which can amount to no more than a negligent 

44 discharge of duty in their character of carriers, and not to an entire 

44 renunciation of that character, and of the duties attached to it, 

“ so as to make them guilty of a distinct tortious misfeazance in 
44 respect to the goods in question.’* Nicholson Willan, 5 East, 50 6. 

See Garnett v. Willan, 5 Barn* and Aid. 59. 

The duty of a carrier with respect to the delivery of goods at the Obligation to 
houses of the persons to whom they are directed, is not established deliver, 
with the same precision as the duties which have been before enu¬ 
merated. Where it is the general course of his trade to deliver goods 
in this manner, he will be bound to do so, for by the receipt of them, 
he will be understood to have contracted for their conveyance on the 
same terms, and in the same manner in which he usually transacts 
his business with respect to other persons. Golden Manning, 3 
Wils. 4-29. 2 Blk. 916. S. C. Hyde v . The Trent and Mersey Navi¬ 
gation Company, 5 T. R. 396. But where no such usage exists, it 
has not been judicially determined that by the common law the 
carrier is bound to perform this duty, although there arc various 
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such mischief in the vessel; and the Roman law has, on 

this 


dicta which incline to support that proposition. In the case of 
Hyde v. The Trent and Mersey Navigation Company, 5 T. It. 396. 
where the general question was agitated, Ashhurst, Buller, and Grose, 
J. were of opinion that the carrier was so bound; but Lord Kenyon 
(C. J.) observed, that the leaning of his mind then was that the 
carrier was not liable to that extent. In a more recent case, it was 
also observed, that a carrier does not only engage safely to carry 
goods, but also to deliver them. Per Wood, B. in Bodenhaw/#. 
Bennett, 4 Pr. 34. cited by Dallas, C. J. in Duff v. Budd, 3 Bro. 
and Bing. 182. But if a parcel is directed to a person generally, as to 
A. B. at Exeter, without specifying his place of abode, the carrier is 
not bound to carry that parcel to any place, but will fully discharge 
his duty by delivering it at his office, to any person coming from 
A. B. or whom he may reasonably presume to come from him. Per 
Abbott, C. J. Birkett v. Willan, 2 Barn, and Aid. 338. But Bailey, J. 
in commenting on tins case, in Garnett v. Willan, 5 Barn, and Aid. 
58. observed, that it was the carrier’s duty to carry the parcel to the 
house of the person for whom it was intended at Exeter, if he found 
the person to whom it was directed, or to keep it in order to make 
due inquiry to find him out. 

In the case of foreign commerce, where the carriage of goods is 
regulated by a bill of lading, or other instrument, this duty is generally 
governed by the particular terms of the engagement. Catley v. Win- 
tringham, Peake N.P. C. 140* Strong v. Nataliy, 1 Bos. and Pul. N. 
R. 16. Goslings. Higgins, 1 Camp. 451. Abbott on Shipping. 
Carriers’ rights. The primary find important right which the carrier possesses, is to 
secure the payment of his charges for the carriage of the goods, and 
for this purpose the law has invested him with ample remedies. He 
may, in the first instance, refuse to take charge of goods unless pre¬ 
viously paid the price of their carriage, or having conveyed them to 
their place of destination, he may decline delivering them without 
such previous payment. Per Abbott, C. J. 5 Barn, and Aid. 353. and 
in the event of waiving these rights, he may maintain an action against 
the consigner by the common law. Moore v. Wilson, 1 T. R. 660. or 
against the consignee by agreement, either expressed or implied. 

Payment on ^ carrier is not compellable to receive goods without a previous 
delivery. 




this principle, decided, that te si fullo vestimenta polienda 


“ acceperit. 


tender of the charge of their carriage, vide ante, p. 103 e. n. but this is 
seldom the object of discussion, since, in the event of the perform¬ 
ance of the contract, the carrier is entitled to detain them until his 
charges are paid. This, which is a far more important privilege, is 
enjoyed by a carrier in common with every other bailee, and exists 
in all cases uuless extinguished by a special agreement with which it 
is inconsistent. Per Gibbs, C. J. in Hutton v. Bragg, 2 Marsh. 345. A 
review of some of the leading principles by which this right is go¬ 
verned will show its particular nature, and the protection it confers, 
so far as relates to the present subject. 

A right of lien consists in a power of detaining articles, until Right or Lien, 
the charges for labour or expense incurred upon them has been satis¬ 
fied, and is of two descriptions, a particular lien which is given and 
favourably interpreted by the common law, and a general one which 
exists only by usage or agreement between the parties, find is con¬ 
strued with more or less strictness according to its object. Per Heath, 

J. 3 Bos. and Pul. 494. Lord Kenyon, C. J. 1 Esp. N. P. C. 109. 

Lord Mansfield, C. J. 4 Burr. 2221. Kirkman v . Shawcross, 6 T. It. 

14. Rushforth v. Hadfield, 6 East, 519. 7 East, 224. 

This right, which probably owes its origin to the obligation im¬ 
posed by law upon persons professing to perform particular services 
which public convenience requires should not be denied, and ex¬ 
tended, upon principles of natural justice, to every case where expenses 
have been incurred upon a particular article, is like a distress at 
common law, simply a mean of securing and compelling a payment 
of the charges incurred, and does not extend to authorize a sale of 
the article for that purpose. 2 Roll. Abr. 85. (A.) pi. 5. 1 Vent. 7L 
Yelv. 67. Jones v . Tburloe, 8 Mod. 172. Jones v. Pearle, 1 Str. 556. 
ante, p. 95 a. n. Chase v, Westmore, 5 Mauie and Seiw. 185. Such a 
power, however requisite in certain cases to render the right effectual, 
is not recognized by the law of England, although to be found in 
the civil law, as existing in the individual entitled to the right, or in 
any tribunal under whose sanction and controul it might be exer¬ 
cised. See 1 Bulst. 207. Bacon's Abr. tit. Inns. 

It is a term implied by law in the contract, but may be waived by 
a special agreement with which it would be inconsistent: u Where 
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there is an express antecedent contract between the parties, a lien 
which grows out of an implied contract does not arise." Per Lord 
Ellenborough, (C. J.) in Stevenson v. Blakelock, 1 Mauie and Sel. 
543 , See also Cowell v. Simpson, 16 Ves. 275. Chase ro> Westmore, 5 
Mauie and S. 186. In the older books, indeed, it is laid down, that 
if there is a special agreement there can be no lien, and various autho¬ 
rities may be cited in support of that proposition. In Bacon's Abridg¬ 
ment, tit. Trover, (E.) 44. “ If a person, who would otherwise have a 
right to detain the personal chattle of another, for the trouble or ex¬ 
pense he has been at concerning it, contract to be paid a sum certain 
for the trouble or expense, he does thereby waive the right of detaining 
the chattle/* See also 2 Roil. Abr. 92. M. pi. 2, 6. Cro. Car. ‘271. 
Yelv. 66. rfremin v. Currint, Bull. N. P. 45 a, Bridgman’s Ed. 
Collins v. Ongly, per Holt, C. J. cited by Ryder, C. J. in Brenan v. 
Currint, MSS. Selw. Nisi Prius, 1280, 4. Ed. But this doctrine has 
in some late cases been restricted to agreements prescribing a par¬ 
ticular rime, and mode of payment which would he incompatible with 
the implied right. Per Gibbs, C. J. in Hutton v. Bragg, 2 Marsh. 345. 
Chaste fy. Westmore, 5 Mauie v. Selw. 180. And, therefore, an 
agreement for the payment of a fixed sum will not have that effect, as 
where a quantity of corn was delivered to a miller to grind, for which 
it was agreed that 15s. per load should be paid, but no time fixed 
for the payment; in this case, the miller was decided to be entitled 
to his right of lion. Chase v. Westmore. supra. But where by the 
usage of trade the wharfage dues upon goods were to be paid by the 
importer at the Christmas following the importation, whether or not 
they were in the mean time removed, and the goods were sold iu the 
preceding October, and part delivered before Christinas; the whar¬ 
finger, in consequence of the bankruptcy of the importer in the March 
fallowing, detained the residue for his lien in respect of the charges 
for wharfage, t he court, however, held that he was not entitled to do 
so, since not having any such right at the time of the sale, he could 
acquire none against the buyer by the'subsequent default of the 
seller. Crawshay v. Homfray, 4 Barn, and Aid. 50. So a shipwright 
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in the river Thames has no lien on a ship taken into his dock, to be 
repaired without an express agreement lor that purpose, since, by the 
usage of trade, credit for repairs is given to the owner of the ship; 
but it would be otherwise where payment was to be made in ready 
money, or there was an agreement that security should bo given when 
the work was completed. Railt v. Mitchell, 4 Camp. 146. See Horn- 
castle v. Farren, 3 Barn, and Ald^497. 

A right of lien, however, is only coexistent with the possession of 
the article, and being once parted with, cannot be revived by any 
subsequently acquired possession. Kinlock v. Craig, 3 1. R. 119- 
Sweet v. Pvm, 1 East, 4. If therefore, a person has a lien upon 
goods in his possession, and deliver them to a carrier consigned 
on account, and at the risk of his principal, he cannot upon the 
event of his bankruptcy stop them in transitu, and procure them to 
be re-delivered to him by virtue of a bill of lading'Signed by the 
carrier in the course of the voyage. Sweet v. Pym, supra. See Man 
v. Shilfner, 2 East, 523. Hunter v. Prinsep, 10 East, 378. And 
being also of a personal nature, it cannot be transferred to another 
by any tortious pledge of the property in respect of which it is claim¬ 
ed. M'Combie v. Davis, 7 East, 6. Daubigny v. Duval, 5 T. R. 606. 

But it rnay be otherwise, where one who has a lien delivers the goods 
to a third person as a security with notice of his lien, and appoints 
him to continue in possession as his servant for the preservation of 
his lien. M'Combie v, Davis, 7 East, 6. 

A shipmaster does not forfeit his lien for freight by depositing the 
goods in the King’s warehouse, according to the requisition of an Act 
of Parliament. Per Lord Ellenborough, in Ward v. Felton, 1 East, 

11. 507. 

Having premised these general principles, it may be observed that Particular lien, 
a particular lien extends only to the individual article in respect of 
which the charges have been incurred, for which the right is claimed. 

Per Heath, J. 3 Bos. and Pul. 494. See 4 Barn, and Aid. 343. But 
where a quantity of goods are delivered in separate quantities at dif¬ 
ferent times, yet if they form one entire agreement, the right of lien 
attaches upon each part for the expenses incurred with respect to the 
whole. Chase r. Westmore, 5 M. and S. 181. Blake Nicholson, 

3 M. and S. 167. See Sodergren t. Flight, cited 6 East, 622. A 
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earner, by the common law, is entitled to this right, and may justify 
the detention of goods until he is paid the carriage price of the par¬ 
ticular articles on which his hire is due. Skinner v. Upshaw, l Lord 
Raym. 752. So the master of a vessel has a lien upon the luggage of 
a passenger for the passage-money agreed to be paid, or w hen there 
is no agreement for a fixed price, until he is paid a reasonable sum. 
Wolf r?. Summers, 2 Camp. 631. In the same manner a carrier by 
water is entitled to a lien for his freight. Sodergren v. Flight, cited 
6 East, R. 622. And where the owner of a vessel covenanted by 
charter party to let the vessel on freight, and to deliver the cargo in 
good condition, and die freighters covenanted to pay the freight on 
delivery of the cargo, partin money, and the remainder by bills at four 
months, it vvas decided, that the owner might detain the cargo until 
payment of the freight, the delivery of the cargo and the payment of 
the freight being concurrent acts, Yates v. Rollin, 8 Taun, 293. See 
Hutton v. Bragg, 2 Marsh. 345. Christie v. Lewis, 2 Bro. and Bing. 
410. Saville v. Campion, 2 Barn, and Aid. 503. 

A captain of a vessel who is personally responsible for articles 
furnished to the ship, is thereby entitled to a lien on the goods as 
well as freight, and if a consignee, after notice from the captain, pay 
the freight to the owners, he will still remain liable to the captain. 
Waring v. Bell, 4 Esp. N. P. C. 22. But the captain has no lien on 
the ship for money expended, or debts incurred for repairs done 
abroad in the course of the voyage. Hussey v* Christie, 9 East, 426. 
See Abbott on Shipping, 137. 4th ed. 

General lien. A right of general lieu is not limited to the particular article upon 
which expenses have been incurred, but extends to all goods in the 
possession of the party claiming it for the balance of the general 
account between the parties. Per Heath, J. S. Bos, and Pul. 494. 
The common law does not recognize this right, but it may exist by 
special agreement, and in the case of a common carrier upon whom 
the law imposes certain duties, stricter proof is required than in the 
case of persons who are not subject to such obligations, “ Crowing 
u liens are always to be looked at withjealousy, and require stronger 
proof; they are encroachments on the common law." Per Lord 
El!enl)orough, C. J, in Rushforth v, Iladfield, 7 East, *229. 
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A carrier may establish a claim to this right by a special contract 
with his customer in the particular case, or it may bo inferred from 
the usual course of their dealings. Itushforth v. Hadficld, 6 East, 
62^. 7 East, 224*. So a general notice may be sufficient for this 
purpose. But notice given by a carrier “ that all goods from whom* 
“ soever received, or to whomsoever belonging, should be subject 
“ to a lien, v not only for the freight of the particular goods, but also 
« for any general balance that may be due from the person to whom 
« they are consigned or addressed,” was decided not to extend, as 
against the principal, to goods transmitted to a mere factor for the 
debt due by him to the carrier. However such an agreement, it 
appears, between the carrier and the owner of the goods, may be 
binding. Wright v. Snell, 5 B, and A. 350. The right may also exist 
by usage of trade, but to establish the claim upon this ground it is 
necessary that the usage should be general and uniform, and of such 
notoriety, that persons dealing with the carrier may fairly be pre¬ 
sumed to have dealt with him with reference to such usage. Evi¬ 
dence of a few recent instances of the exercise of this right by 
carriers will not be sufficient. Rushforth v. Hadfield, 7 East, 224. 
Butin an action of trover against a carrier for goods which he claimed 
to detain by reason of a general lien; this right was established, by 
evidence of the defendant having before claimed, and been allowed 
to retain for his general balance, both against bankrupt estates and 
solvent customers, and also by the evidence of a principal carrier on 
the western road to the same effect, respecting himself. Aspiuall, 
assignee of Ho worth, v. Pickford, 3 Bos. and Pul. 44. n. (a). 

In cases of this description the agreement, or usage relied upon, 
must in general be proved, but the proof of usage of trade has in 
some cases been dispensed with. In the case of Naylor v. Mangles, 
1 Esp. N. P. C. 109. where the sole question was, whether a whar¬ 
finger had a lien for the balance of his general account upon the 
goods in his possession, Lord Kenyon, C.J. observed, that a lien 
from usage was matter of evidence, and that the usage in the pre¬ 
sent. case had been proved so often* that it should be considered as 
a settled point, that the wharfinger had the lien contended*"for. 
And in the case of Spears V, Hartley, 3 Esp. N.P.C, 81. Lord 
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Eldon, C. J. on the authority of the preceding case, held that a 
wharfinger had such lien; and further, that, although the statute of 
limitations has run against a demand, if the creditor obtains pos¬ 
session of goods on whicli he has a lien for a general balance, he 
may hold them for that demand by virtue of the lien, for the debt is 
not discharged by the statute, but only the remedy. See Crawshay 
v, Horn fray, 4 Barn, and Aid, 50. An usage for carriers to retain 
goods as a lien for a general balance of account between them and 
the consignees, cannot affect the right of the consignor to stop the 
goods in transitu. Oppenheim v. Russel, 3 Bos. and Pul. 42. So a 
carrier who, by the usage of a particular trade, is to be paid for the 
carriage of goods by the consignor, has no right to retain them against 
the consignee for a general balance due to him for the carriage of 
other goods of the same sort sent by the consignor. Butler Wool- 
cott, 2 Bos. and Pul. N. R. 64. 

The consignor is responsible by law to the carrier for his charges 
in the carriage of the goods, and the carrier may consequently 
maintain an action against him for their amount. In an action by 
the consignors for not safely carrying and delivering goods sent by 
the plaintiffs, the declaration alleged that the defendant undertook 
to carry the goods u for a certain hire and reward to be paid by the 
u plaintiffs/' and upon proof at the trial that the consignee had 
agreed to pay it, the plaintiffs were nonsuited; but upon application 
to set aside this nonsuit Bulier, J., before whom the cause was tried, 
observed, that on considering the question he found he had been 
mistaken in point, of law; for that, whatever might be the contract 
between the vendor and the vendee, the agreement for the carriage 
was between the carrier and the vendor, the latter of whom was by 
law liable ; and the other two judges being of the same opinion, the 
rule was made absolute without further argument, Moore v. Wilson, 
1 T. R. 659. but see Dawes v. Peck, 3 T. R. 334. In an action for 
freight, damage done to the goods by bad stowage cannot be given 
in evidence, either as a complete defence, or in mitigation of da¬ 
mages. Shcels v, Davis, 4 Camp. 119. 

The seller is hound to follow the directions prescribed by the pur¬ 
chaser, in the execution of an order for sending goods, Cooke v. 
Ludlow, 2N, P. 119. Hawkins v. Rutt, Peake 186, since he sus- 
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tains the risk of their conveyance; but, in the absence of any spe¬ 
cific directions qpon that subject, the seller will be considered as 
duly performing his part of the contract, if he send them by the 
usual and accustomed mode of conveyance. Clark v. Hutchins, 14 
East, 475, 1 Stark, N. P. C. 17. The seller in forwarding goods 
will not be responsible for a loss where he has not been guilty of 
negligence, as where the plaintiff received an order to send certain 
goods to the defendant living at Bristol, by any conveyance which 
would reach that place, informing him when they were sent, that he 
might know when to expect them : the goods were accordingly deli¬ 
vered to a wharfinger to go by a particular vessel directed to the 
defendant, and a letter written informing him of the fact; this ves¬ 
sel, however, being full, they did not go by that conveyance, but 
were sent by another vessel on the following day. The defendant 
made repeated inquiries after the goods without success, but never 
wrote to the plaintiff to apprize him of the circumstance. The goods 
having been lost, it was decided, in an action against the defendant 
for the value of the goods, that the wharfinger was not, in any de¬ 
gree, the agent of the plaintiff, but of the defendant, by whose 
order and direction the goods were sent, and that no negligence was 
imputable to the plaintiff, for not inquiring after the vessel, but t)»at 
the defendant should have given due notice that they had not hqen 
received. Cooke Ludlow, 2 Bos. and Pul. N. It. 119. 

The effect of a delivery of goods to a carrier ou behalf ;of the Effect of such 
buyer, is to vest the property in him absolutely from the time of the delive^. 
delivery, and to render him responsible for any injury they may 
afterwards sustain. Dutton v. Solomonson, 3 Bos. and Pul. 582. 

Dawes Peck, 8 T. It. 830. And if the consignee at the moment 
of delivery is under age, although he attain his full age before be 
receives the goods, he may rely upon his infancy as a defence to an 
action for the value of the goods. Griffin tf. Langfield, 3 Camp. 2$5. 

This general principle is not affected by the consignor paying for the 
booking of the goods, Dawes v . Peck, 8 T. E. 330, or by his being 
responsible to .the carrier for the price of the carriage, for that dpes 
not make him an insurer of the goods while under the carrier's care, 

&>ug v. Meredith, 2 Camp. N. P C. 039. Tbe rule also prevails 
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not only when goods are sent from one part of England to another, 
but also to the case of goods sent from England to a foreign coun¬ 
try ; for, whether the goods are delivered on board a vessel abroad 
to the order of a person resident in this country, Godfrey v. Furze, 
3 Pere Wms. 183, or sent from hence to the order of persons resi¬ 
dent abroad, Brown v. Hodgson, 2 Camp. 36, the property equally 
vests in the consignee. There is also no distinction between the cases 
where the carrier is named by the consignee, and where he is not 
named, in both cases the property vests in him upon the delivery. 
In Vale v. Bayle, Cowp. 296, the seller had been in the habit of 
* sending goods to the buyer by water, but in pursuance of a letter 
desiring them to be sent by a particular carrier by land, he sent 
them according to his directions, and the delivery was holden to 
vest the property in the buyer. See Dawes v. Peck, 8 T. R. 330. 
So, in the case of Dutton v. Solomonson, 3 Bos. and Pul. 682, upon 
an objection that the property did not vest in the vendee by a deli¬ 
very to a carrier not named by him, Lord Alvanley, C. J. ob¬ 
served, “ that it appeared to him to be a proposition as well settled 
u as any in the law, that if a tradesman order goods to be sent by a 
“ carrier, though he does not name any particular carrier, the mo- 
u ment the goods are delivered to the carrier it operates as a deli¬ 
very to the purchaser; the whole property immediately vests in 
“him; he alone can bring an action for any injury done to the 
“ goods, and if any accident happen to the goods it is at his risk/' 
So, in the case of Godfrey v. Furze, 3 P. Will. 186, it was said by 
counsel in argument, and assented to by Lord Chancellor King, that 
if a tradesman in London send goods by order to a tradesman in the 
country by a carrier not appointed by the country trader, if the car¬ 
rier embezzles the goods, the trader in the country must stand to the 
loss. In the same manner, if goods are delivered to a carrier, or 
hoyman, to be delivered to A., and the goods are lost, A. can only 
bring the action, which shows the property to be in him. Per Lord 
Hardwick in Snee v. Prescott, 1 Atk.. 248. So where goods were 
sent from Manchester to London by a carrier not appointed by the 
purchaser, but by the usual conveyance, the delivery to the carrier 
was decided to vest the property in the buyer, and from that instant 
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the goods were at his risk. Dutton v. Solomonson, 3 Bos, and Pul. 

68 2. In these cases, however, the seller may retain a controul over 
the goods by qualifying the delivery, as where goods delivered on 
board a vessel are expressed in the receipt given to the lighterman to 
be for and on account of the shipper, this will give the holder of the 
receipt a control over the goods until exchanged for the bill of 
lading. Craven v. Ryder, 6 Taun. 435. And the master of the ves¬ 
sel, upon tender of such a receipt by a lighterman, is bound to sign 
it, and his refusal to do so will not impair the right of the seller. 

Ruck v. Hatfield, 6 Barn, and Aid. 632. See Goodhart v. Lowe, 

2 Jac. and Walk. 3l9. 

A delivery of goods to a wharfinger to he forwarded to the buyer, 
according to a previous course of dealing between the parties, docs 
not constitute an acceptance within the statute of frauds. 29 Cha. 2, 
c. 3. s. 17. In the Case of a delivery to an agent who is merely au¬ 
thorized to receive die goods, and not to judge of their quantity and 
quality so as to render the contract conclusive, the delivery will not 
satisfy the terms of the statute; for there can be no actual accept¬ 
ance of the goods, so long as the buyer continues to have a right to 
object to them upon either of those points, Hanson v. Armitage, 

5 Barn, and Aid. 557. Vide Astey v. Emery, 4 M. and S. 262. 

The vesting of the property in a buyer, upon a delivery of goods Stoppage in 
to a carrier on his account, prevails absolutely in all cases; but transitu, 
there is one instance in which a vendor is allowed to resume the pos¬ 
session. When goods have been sold, and not paid for, by reason 
of credit being given or otherwise, and the vendee to whom they 
have been consigned becomes insolvent, the seller may seize the 
property at any time before they come into the possession of the 
buyer. This right, usually termed a stoppage in transitu, and ori¬ 
ginally adopted in the courts of chancery, Wiseman v. Vandeput, 

2 Vern. 203. Snee v. Prescot, t Atk. 245. D'Aguila v. Lambert, 

Ambler, 399., but now established and favorably received in courts 
of law, 5 East, 180, is founded upon principles of equity and natural 
justice, in order to indemnify the seller from the loss which he w ould 
otherwise sustain where the chance of payment is hopeless. See 
Ellis v. Hunt, 3 T. R. 469. Lickbarrow v. Mason, 2 T, R. 75. S. C, 
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5 T. R. 683, 1 U. B. 357. But a court of equity will not exercise 
this right on behalf of a purchaser, for where goods had been deli¬ 
vered on board a vessel on the vendor’s account, and for which 
payment was to be made at the time of the shipment, an injunction 
was refused, upon application for that purpose, to restrain the sail¬ 
ing of the vessel. And with respect to the stoppage of goods in 
transitu, it appears, that a court of equity has no jurisdiction upon 
the subject. Goodhart v. Lowe, 2 Jac. and Walk. 349. This right is 
not founded upon property, but necessarily supposes it to be in some 
other person, and not in him who sets it up. Per Buller, J. in Lick- 
barrow v. Mason, 6 East, 24. n. a. Nor does it proceed upon the 
ground of rescinding the contract, but is a kind of equitable lien 
adopted by the law for the purposes of substantial justice. Per Lord 
Kenyon, in Hodgson v. Loy, 7 T. R. 445. 12 Ves. 382. The law 
upon this subject may be considered with reference to—1. The cases 
in which, and the persons by whom the right may be exercised. 2. 
The continuance or determination of the transitu9, and 3. The 
means by which the right of the consignor may be taken away. 

With respect to the cases in which this right may be exercised, it 
may be observed, that it is not an unlimited power vested in the 
consignor, of varying the consignment at his pleasure in all cases 
whatever, but is limited to the sole case of the insolvency of the 
consignee. The Constantia, 6 Rob. 321. Per Gibbs, C. J., 1 Marsh, 
327. Upon his bankruptcy, or becoming insolvent, goods consigned 
to him, and in the course of their journey, may be stopped in tran¬ 
situ; but if the right is exercised as a measure of precaution, upon 
a supposition of insolvency, which ultimately turns out to be un¬ 
founded, the rights of the consignee will not be affected. The Con¬ 
stantia, supra. 

The vendor, or the person standing in this relation to the 
bankrupt or insolvent consignee, is the proper person to exercise 
this right, for if he is merely a surety for the price of the goods, he 
is not entitled to stop them in transitu. In the case of Ferae V. 
Wray, 3 East, 93, the consignee, who had become bankrupt, gave 
orders to his correspondent at Hamburgh to buy for him a quantity 
of goods, which he accordingly bought, upon his sole credit of per¬ 
sons having no account or correspondence with the bankrupt, and 
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shipped them on board a general ship directed to the bankrupt, and 
the bill of lading was filled up to his order: the correspondent drew 
bills of exchange upon the bankrupt for the price of the goods, in¬ 
cluding a charge for the commission. The bills were not paid, and 
the consignee having become bankrupt before the arrival of the 
goods, the agent of the correspondent stopped them in transitu upon 
their arrival in England. In an action of trover against the agent 
brought by the assignees of the bankrupt to recover the value of the 
goods, Mr. Justice Lawrence in delivering his opinion observed, “ that 
it had been contended that the right of stopping in transitu does not 
attach between these parties; that the bankrupt must be considered 
as the principal for whom the goods were originally purchased, and 
that the correspondent was no more tfiau his factor or agent, pur¬ 
chasing them on his account; and that the right of stopping in tran¬ 
situ does, in point of law, apply solely to the case of vendor and 
vendee. If that were so, it would nearly put an end to the applica¬ 
tion of that law in this country; fori believe it happens, for the 
most part, that orders come to the merchants here from their cor¬ 
respondents abroad to purchase and ship certain merchandize to 
them: the merchants here, upon the authority of those orders, ob¬ 
tain the goods from those whom they deal with, and they charge a 
commission to their correspondents abroad upon the price of the 
commodity thus obtained. It never was doubted but that the mer¬ 
chant here, if he heard of the failure of his correspondent abroad, 
might stop the goods in transitu. But, at any rate, this is a case be¬ 
tween vendor and vendee; for there was no privity in the original 
owner of the goods and the bankrupt; but the property may be con¬ 
sidered as having been first purchased by a correspondent, and again 
sold to the bankrupt at the first price, with the addition of his com¬ 
mission upon it. He then became the vendor as to the bankrupt, 
and, consequently, bad a right to stop the goods in transitu; and 
so it is admitted that he might in the argument, considering the cor¬ 
respondent as vendor, unless he is stopped by the circumstance of the 
bankrupt having accepted bills for the amount; which bills, it is 
contended, may be proved under the bankrupt’s commission, and 
are equivalent at least to part payment of the goods: but it was 
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decided in Hodgson v. Loy, 7 T. R. 440, that part payment for the 
goods does not conclude the right, to stop in transitu; it only dimi¬ 
nishes the vendor’s lien pro tanto on the goods detained. Then, 
having lawfully possessed himself of them, he has a lien on them till 
the whole price is paid, which cannot therefore be satisfied by show¬ 
ing a part payment only. It is possible that part payment may be 
obtaiuetl by proving the bills under the bankrupt's commission; but 
if the loss must fall on one side or the other, the maxim applies, 
Qui prior est tempore potior est jure” But a correspondent not con¬ 
cerned in the purchase of the goods, but who merely accepts bills on 
behalf of his principal, and receives a commission upon the amount, 
does not stand in the relation of vendor towards the principal, but 
is a mere surety for the price of the goods, and consequently not 
entitled to stop them in transitu. Siffken and another v. Wray, 0 
East, 371. 

The circumstance of the vendee having partly paid for the goods, 
does not destroy the vendor's right to stop them in transitu upon the 
bankruptcy of the vendee, for the vendor has a right to retake them 
unless the whole price has been paid. The operation of a partial 
payment is merely to diminish the Jidft pro tanto. Hodgson v. Loy, 7 
T. R. 446. S East 103. So goods consigned to a factor, who accepts 
bills upon the faith of the consignment, and pays part of the freight 
before it arrives, but becomes insolvent before the bills are due, may 
be stopped in transitu by the consignor, before they get into the actual 
possession of the factor. Kinlock Craig, 3 T. R. 119. The ven¬ 
dor's right, also, will not be defeated by the acts of persons who de¬ 
rive their claims from the consignee, as where the goods during their 
transit are attached by process out of the Mayor’s Court at the suit 
of the consignee’s creditor, Smith tf.*Goss, 1 Camp. 383. or by a com¬ 
mon carrier who claims to retain the goods as a lien for his general 
balance due to him from the consignee. Butler v. Woolcott, 3 N. R. 
64. In these cases the right of the vendor is the elder and preferable 
lien. 

A person who has a lien upon goods, and delivers them to a carrier 
on the account, and at the risk of the principal, cannot, in the event 
of his bankruptcy, stop the goods in transitu, for his lien ceases with 






no personal communication, the bailee may be consi¬ 


dered 


the possession, and the delivery to the captain is equivalent to a de¬ 
livery to the principal. Sweet v. Pym, 1 East, 4. 

With respect to the continuance or determination of the transitus, Continuation of 
much will depend upon the particular circumstances of the case; but l,,e transitu*, 
it will be considered to be continuing until the goods come to the ac¬ 
tual or constructive possession of the consignee. -An actual posses¬ 
sion of the goods, by a corporal seizure of them, was formerly hnlden 
to be requisite in order to exercise the right of stoppage in transitu. In 
the case of Hunter v. Beal, cited 3 T. R. 466. Lord Mansfield was 
of opinion that to deprive the vendor of his right, there must be an 
absolute and actual possession by the consignee, or, as his Lordship 
expresses it, they must have come to the corporal touch of the vendee. 

The expression, however, has been considered as too comprehensive, 
and of a figurative nature rarely if ever strictly true. Per Lord Ken¬ 
yon, C. J. in Wright v. Lawes, 4 Esp. N. P. C. 82. post 106 s. Per 
Lord Ellenborough, C.J. in Dixon v* Baldwin, 5 East, 184. post 1061. 

Ellis v. Hunt, 3 T. R. 468. And latterly, when greater liberality has 
prevailed in the construction of this doctrine, and a disposition has 
been evinced of conferring in this respect a more enlarged benefit 
upon vendors, not only has th#obtaini»g actual possession been dis¬ 
pensed with, but a constructive one, or even a notice given to the 
carrier, has been deemed a sutheient exercise of the right. Litt D. 

Cowley, % Marsh. 459. Northey v. Field, 2 Esp. N. P. C. 613. 
vide post 106 n In the case of goods delivered to a carrier, whether 
by land or water, the transitus will be deemed to be Continuing 
during the course of conveyance to their place of destination. See 
Stokes v. La Riviere and cases infra. And this principle will not be 
affected by a transference of the goods to different carriers, for the 
purpose of forwaiding them Or their ultimate place of destination, 
as far as relates to the seller and the buyer or his agents. Ilodgson 
v. Loy, 7 T. R. 440. See Dixon x>, Baldwin, 5 East, 185. 

A delivery on board a chartered ship does not preclude the right of 
the consignor to stop the goods in transitu while on board the same to 
the vendor, in the event of his insolvency before actual delivery, any 
more than if they had been delivered on board a general ship for the 
same person. Bothlingk v . Ingiis, 3 East, 380. See the case of Inglis v. 
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tiered as a special acceptor: this was adjudged in a very 

modern 


Usberwoocl, J East, 515. where a contrary doctrine was holden. But 
in the case of a vessel chartered by the consignees for three years, for 
which they were to find stock and provisions, and to pay the master, 
and have the entire disposition and complete controul over the ship, 
during the period for which it was engaged, a delivery on board the 
vessel was holden to be a delivery to the buyers. Fowler and another 
Assignee of Hunter and Co. v. M'Taggartand Co. cited in 7 T. K* 
442. 1 East, 522. and 3 East, 388. So, where the plaintiff, a trader of 
London, in danger of insolvency, went to Glasgow, and obtained goods 
from a merchant there,and paid for t hem by a bill upon a house in Lon¬ 
don, which he knew to be insolvent; the goods were shipped at Leith, 
deliverable at the Glasgow' wharf, London, and the receipt expressed 
them to be. received from the plaintiff. The plaintiff having becornA 
bankrupt, the seller gave notice to the wharfinger in London, at whose 
wharf the goods had arrived, to hold them on his account, which 
he accordingly did. In an action of trover by the consignee 
against the wharfinger for the value of the goods, the Court were of 
opinion that there was no pretence for stopping the goods in tran¬ 
situ, as the receipt showed that the delivery to the plaintiff'was com¬ 
plete. Noble v, Adams, 2 Marsh. 356. But a delivery on board a 
vessel for and on account of the sellers, notwithstanding the captain 
refused to sign a receipt to that effect, and afterwards signed bills of 
lading to the order of the vendees, who had accepted a bill for the 
amount of the goods, will not destroy the vendor's right to stop them 
in transitu. In such a case it is the duty of the defendant to sign the 
receipt, and not to sign the bilk of lading until the receipt is handed 
over to the buyer, and by him to the defendant. Ruck v, Hatfield, 

5 B. and A. 632. But had the delivery on board the vessel to the 
vendee been complete, the trausitus would have been at an end, S. C» 
See Goodhart v. Lowe, 2 J. and W. 349. and post, 106 w. n. 

In the case of Stokes v. La Riviere, cited in Bothlingk v. Inglis, 3 
East, 397. 3 I. R, 466. 5 East, 184. Messrs. Huhem and Co. of Lisle, 
had purchased a quantity of goods of the plaintiff'and other persons, 
whidh were delivered to the defendants for the purpose„,of being for¬ 
warded to Lisle. The defendants accordingly sent them to their corre¬ 
spondent at Ostend for that purpose, and upon receipt of the goods, he 
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modern case particularly circumstanced, in which the 

former 


wrote to Messrs. Duhem and Co, apprizing them of the circumstance. 
The Duhems having become bankrupt while the goods were at Os- 
tend, the defendants, having considerable demands upon them, coun¬ 
termanded the orders which they had given to their correspondent, and 
subsequently obtained possession of the goods. In an action by the 
plaintiff to recover their value, it was contended on the part of the 
defendants, that immediately upon the delivery of the goods by the 
plaintiff to them, the property vested in Messrs. Duhem, and that the 
defendants had a right to detain them. But Lord Mansfield, C. J. 
said, u no point is more clear, than that if goods are sold, and the price 
u not paid, the seller may stop them in transitu; I mean in every sort 
a of passage to the hands of the buyers. There have been an hun- 
i( dred cases of this sort. Ships in harbour, carriers, bills, have been 
u stopped, in short, where the goods are in transitu, the seller has 
“ that proprietory lien. The goods are in the hands of the defendants 
u to be conveyed: the owner may get them back again/' See Dixon v. 
Baldwin, 5 East, 185. So where a bale of cloth, which was sent by 
Messrs. Steers and Co. of Wakefield, to the defendant, who was an 
innkeeper, directed for the bankrupts; to whom the defendants book¬ 
keeper gave notice that a bale was arrived for them; and Steers and 
Co. at the same time sent them a bill of parcels by the post, the re¬ 
ceipt of which they acknowledged, and wrote word that they had 
placed the amount to the credit of Steers and Co. The bankrupts 
gave orders for the defendant's book-keeper to send the bale down to 
the Galley Quay, in order to ship it on board the Union, to be carried 
to Boston. The defendant accordingly sent the bale to the quay; 
but arriving too late to be shipped, it was sent back to him. Within 
ten days afterwards a clerk of the bankrupts went to the defendant’s 
warehouse, when the defendant asked what was to be done with the 
bale in question; and was ordered to keep it in his custody till another 
ship sailed, which would happen in a few days. The bankruptcy 
happened soon afterwards; and Messrs. Steers and Co. sent word to 
the defendant not to let the bale out of his hands : accordingly when 
the bankrupts applied for it, he refused to deliver it up. Lord Mans¬ 
field was dearly of opinion that, though the goods might be legally 
delivered to the vendees for many purposes, yet for this purpose there 
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former cases in Ventm, Alley ne, and Carlhew, are ex¬ 
amined 


must be an absolute and actual possession by the bankrupts; or (as 
his Lordship expressed it) they must have come tb the corporal touch 
of the vendees; otherwise they may be stopped in transitu, a delivery 
to a third person, to convey to them is not sufficient. Hunter v. 
Beal, cited 3 T. R. 466. The authority of this case has, however, been 
much impaired by subsequent cases. See Litt Cowley, 2 Marsh; 457. 
And Lord Elienborongh, C. J. in commenting upon it, in Dixon v , 
Baldwin, 5 East, 184. observes — a As to Hunter v. Beal, in which it 
“ is »aid that the goods must come to the corporal touch of the veil- 
“ dees, in order to oust the right of stopping in transitu, it is a figu- 
4< rative expression, rarely, if ever, strictly true. If it be predicated 
u of the vendee's own actual touch, or of the touch of any other per- 
“ son, it comes in each instance to a question, whether the party to 
“ whose touch it actually comes, be an agent so far representing the 
a principal, as contradistinguished from a delivery to a person vir- 
“ tually acting as a carrier, or mean of conveyance to or on the ac- 
“ count of the principal, in a mere course of transit towards him. 
“ I cannot but consider the transit as having been once completely 
“ at an end in the direct course of the goods to the vendee, i. e. wheu 

they had arrived at the innkeeper's, and were afterwards, under 
“ the immediate order of the vendee, thence actually launched again 
u in a course of conveyance from him in their way to Boston; being 
u in a new direction prescribed and communicated by himself. And 
u if the transit be once at an end, the delivery is complete; and the 
" transitus for this purpose cannot commence de novo, merely be- 
“ cause the goods are again sent upon their travels towards a new 
u and ulterior destination." 

In the same manner, where a trader at North Taunton, in De¬ 
vonshire, gave orders to the plaintiff to send him a quantity of goods 
from London, not directing that they should be sent by any parti¬ 
cular vessel, but simply that they should be sent to Exeter, to be for¬ 
warded to him at North Taunton; they were accordingly shipped, 
arrived at Exeter, and were put into the hands of a wharfinger to be 
forwarded to their journey’s end. In the books of the wharfinger 
they were put to the account of the consignee, as the person to whom 
they were directed, and he was considered as the wharfinger's pay- 






amiued with liberality and wisdom; but, in all of them, 


too 


master. In this state of things the plaintiffs received a letter 
from the consignee, informing them that his situation was such 
that he could not receive the goods, and offered to them that 
they might take them back, if they thought proper. The plain¬ 
tiffs immediately, on the receipt of this letter, sent to the whar¬ 
finger, and forbade him to deliver them according to the direction. 
The wharfinger promised not to deliver them till he could do so with 
safety, notwithstanding which he afterwards delivered them to the 
assignees of the consignee. Under these circumstances the ques*- 
tion was, whether the goods in the hands of the wharfinger 
were in such a situation that the vendors could stop them? The 
court decided that they were; for although there was no cor¬ 
poral touch, yet that took place which was equivalent to it. The 
plaintiffs gave notice to the wharfinger, and demanded the goods 
as their property; and the defendant undertook not to deliver 
them till he was certain of a safe delivery. Mills and others v. 
Ball, 2 Bos. and Pull. 457. So where the plaintiff received an order 
for a quantity of goods which were sent, according to the buyer's 
directions, to the defendant, who was a wharfinger, for the purpose 
of'being forwarded to the consignee; the goods in the defendant's 
possession were considered merely as at a stage upon their transit; 
and that the consignor was accordingly entitled to stop them in tran¬ 
situ, Smith v. Goss, 1 Camp. 282. 

In the same manner, where A. agreed to buy some articles of 
plate of B., who was to get A.'s arms engraved on them; a delivery 
for that purpose to the engraver usually employed by B., to whom 
the plate was to be brought back by the directions of both parties, 
and the engraving paid for by him, was holden not to be a delivery 
to A,, so as to defeat B.'s right of stopping the goods in transitu, 
upon failure to pay the price of the goods. Owenson v. Morse, 7 
T. R. 64. So, where goods have been sent by orders from the vendee 
to the packer, who was considered as a middle-man between the ven¬ 
dor and vendee, the court held, that the goods might be stopped in 
transitu, on the bankruptcy of the vendee. Hirst v. Ward, cited * 
3 T. R. 467. See Dixon v. Baldwin, 5 East, 185, and cases infra. 
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too great stress is laid on the reward, and too little on 

the 


The arrival of a ship at her port of destination, and the taking 
actual possession of her by the consignee, will not deprive the vendor 
of his right to take possession of the property, where certain acts are 
to be done before the vessel can be unloaded. In a case where a 
vessel, upon her arrival in port, was taken possession of by the 
assignee of the buyer, who had become bankrupt, but was or¬ 
dered back to perform quarantine, and the vendor claimed the goods 
before the quarantine was completed, bis resumption of the property 
was holden to be legal. The taking possession, in order to divest the 
vendors of their right, must take place at the termination of the 
voyage, which is not complete, Until the vessel has performed qua¬ 
rantine; and the consignee cannot anticipate this event by going out 
to meet the vessel. Holst v. Pownal, 1 Esp. N.P. C. 240. So, where 
the person to whom the goods were consigned, became bankrupt after 
the ship arrived, but before the time for the payment of the duties ex¬ 
pired, the goods, during this period being retained on board, and after¬ 
wards removed to the king’s cellar, the consignor, before the sale 
usually made in order to defray the duties, applied for the goods with¬ 
out success, but having received the proceeds of the sale, the assignee 
of the buyer*brought an action to recover the amount, contending, 
that the property was divested out of the consignor by the goods 
coming to the bankrupt. But Lord Kenyon, C. J. was of opinion, that 
the plaintiff was not entitled to recover. His lordship observed, that 
the court had of late years much inclined in favour of the consignor’s 
power to stop goods in transitu; that the rule laid down by Lord 
IJardwick, of the necessity of actual possession, in order to secure 
the right, w r as much relaxed, and that he subscribed to the rule, that 
a claim was sufficient. In this case, until the duties were paid, the 
goods were quasi in custodia legis, and the claim by the consignor’s 
agent, before the sale, was a sufficient stoppage in transitu. Northey 
77 . Field, 2 Esp. 613. So, where goods were delivered to a carrier, 
to be conveyed to the buyer, and the seller, while they were in 
transitu, gave notice not to deliver them, but, by the mistake of the 
carrier, they were delivered to the buyer, w r ho disposed of part of them, 
$nd soon after became bankrupt, the court held, that the delivery 
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the important motives of public utility, which alone 

distinguish 


106 o. 


was inconiplete, and that trover might be maintained against the 
..assignees, for the delivery by mistake conveyed no property to the 
bankrupt, and that the notice divested the purchaser of the property, 
and revested it in the seller. Litt %>, Cowley, 2 Marsh. 457. 7 Taun, 

169. 

The preceding cases show the particular circumstances which, have Determination 
been decided to establish a continuance of the transitus; with re- °* the transitu*, 
spect to its determination, it may be observed, that an actual or 
constructive delivery of the goods, on their arrival at the ultimate 
place of their destination, will have that effect. The following cases 
will show the grounds upon which the courts have proceeded in 
this branch of the subject. 

A delivery of part of the goods sold by an entire contract will be 
considered to be a delivery of the whole, there appearing no inten¬ 
tion either previous to, or at the time of, the delivery, to separate 
part of the cargo from the rest. Slubey v. Heyward and others, 2 
Hen. Bl. 504. 12 Ves. 381. As where A., at a foreign port, ships 
good s'by the order and on the account of B., to be paid for at a 
future day, and bills of lading are accordingly signed by the master 
of the ship. One of the bills is immediately transmitted to B., who, 
before the arrival of the ship at the place of destination, sells the 
goods, and indorses the hill of lading to C. After the arrival of the 
ship, and a delivery of part of the goods to the agent of C., B. be¬ 
comes bankrupt without having paid A. the price of the goods. 

By this delivery the transitus is at an end, as to the whole of the 
goods. Slubey v. Heyward, 2 Hen. Black. 504. So where a 
number of bales of bacon, then lying at a wharf, having been 
sold for an entire sum, to be paid for by a bill at two months, 
an order was given to the Wharfinger to deliver them to the ven¬ 
dee, who went to the wharf, weighed the whole, and took away 
several bales, and then became bankrupt; whereupon the vendor 
within ten days of the time of the sale, ordered the wharfinger not 
to deliver the remainder. By the custom of the trade, the charges 
of warehousing were to be paid by the vendor 14 days after the sale. 

The court held that the vendee had taken possession of the whole, 
and that the vendor had no right to stop what remained in the hands 
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of the wharfinger. Hammond v. Anderson, 1 N. R. 69. See 
Hanson Meyer, 6 East, 614. Rugg Minett, 11 East, 210. 
Zagury t. Furnell, 2 Camp. 240. Hinde v . Whitehouse, 7 East, 
558. Stoveld v. Hughes, 14 East, 308. 

An actual transfer of the goods is not necessary to constitute such 
a delivery as will vest in the buyer an uncontrolable right to the 
property. If the goods at the time of the sale are in the vendor’s 
warehouse, and he receives warehouse rent for them, this will he a 
complete transfer of the property, and extinguish the right of stop¬ 
page in transitu. The payment of rent for a part of the warehouse 
so far appropriates that portion to the use of the buyer as to make 
the delivery similar to one at his own warehouse. Hurry v . Man¬ 
gles, 1 Camp. N. P.C. 452. And where the defendants sold a quan¬ 
tity of timber then lying at their own wharf to J. S., for bills pay¬ 
able at a future day, aud at the time of sale J.S. put his mark upon 
the timber, a small part of which was forwarded by the defendants 
to oue place, and part to another, and then J.S. before the time of 
payment arrived, sold the whole to the plaintiffs. They notified the 
sale to the defendants, who answered that ic was very well, and 
afterwards, in their presence, the plaintiffs put their mark upon the 
whole of the timber lying at the defendants’ wharf. The defendants* 
assent to the sale, and the marking of the timber by the plaintiffs, 
were holden to constitute an executed delivery to the plaintiffs, and 
consequent termination of the transitus, which deprived the defend¬ 
ant of all right to stop the goods in transitu. Stoveld v. Hughes, 
14 East, 308. So where the purchaser of goods has lodged an order 
to deliver them with the wharfinger in whose warehouse they lie, 
and the latter has transferred them in his books into the name of 
the purchaser, the vendor’s right to stop them in transitu is gone, 
and the wharfinger is bound to hold them a i the agent of the pur¬ 
chaser. From the moment of the transfer there is an executed 
delivery of the goods as much as if they had been delivered into the 
vendee’s hands. Harman v. Anderson, 2 Camp. 243. And the 
same effect is produced by the delivery note being lodged with the 
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wharfinger without a transfer in his books, S. C. and see S. P. Per 
Gibbs C. J. in Withers v. Lyss, % Camp. 240. So where goods are 
entered in the books of the West India dock company, in the name 
of A., who receives the usual checque for them, which, having sold 
the goods to B., he indorses and delivers to him: B. sells the goods 
and delivers the checque to C. on credit. On C.’s insolvency, A. 
cannot lawfully take possesssion of the goods, although they have 
continued to stand in his name, and the checque has not been lodged 
with the dock-company. Spear v . Travers, 4 Camp. 251. 

But when something remains to be previously done before the 
delivery can take place, the delivery of the order to the warehouse¬ 
man will not have that effect. A particular parcel of goods in the 
possession of a warehouseman, is sold at so much the cwt., the 
weight of the whole being uncertain, to be paid by a bill of ex¬ 
change. The vendor gives the purchaser an order to weigh and 
deliver the goods, which is lodged with the warehouseman: but 
before the goods are weighed the purchaser becomes insolvent. 
The vendor has a right to stop them in transitu. Withers v. Lyss, 
4 Camp. 237. The necessity for the performance of some previous 
act, as the weighing in this instance, has in several cases been con¬ 
sidered sufficient to countervail the effect of the delivery of an 
order to a warehouseman, and an entry in his books, and to entitle 
the seller, upon the insolvency of the vendee, to countermand the 
delivery. Busk v. Davis, 2 Maul, and Selw. 397. Shepley v. 
Davis, 1 Marsh. 252. 

The termination of the transitus will be considered to be complete 
-upon the; arrival of the goods at the place of their ultimate destina¬ 
tion as between the buyer and the seller, and although they have not 
arrived at the residence of the consignee, yet in certain cases where 
he has taken possession of them, and exercised acts of ownership, it 
will be sufficient. 

In the case of Ellisu Hunt, 3 T.R. 464., the consignee had ordered 
a quantity of tiles of the plaintiffs, who were manufacturers at Shef¬ 
field, which were packed in a cask and sent directed to the con¬ 
signee* The plaintiffs drew a bill on the consignee for the value of 
the goods, which was never paid. Immediately upon the arrival of 
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carriage by land and carriage by water, (2) or, in other 


words 


the goods they were attached at the suit of certain creditors of the 
consignee, by process of foreign attachment out of the Mayor’s 
Court of London, and the cask remained at the inn, charged with 
such attachment, sp far as the same could charge it. Before, how¬ 
ever, the goods arrived, the consignee became bankrupt, and the 
provisional assignee demanded possession of the goods from the 
carrier, and put his mark upon the cask, but did not take them 
away. The consignors hearing of the bankruptcy of the consignee, 
afterwards demanded the cask of the carrier, and upon his deliver¬ 
ing them up to the assignees, the attachment being withdrawn, they 
brought an action of trover against him to recover the value of the 
files. The court, however, decided that the goods were not in 
transitu at the time the plaintiffs wrote to countermand the delivery 
of them, before that the assignee had put his mark upon the cask, 
which was considered as taking actual possession. When the goods 
were marked, they were delivered to the consignee as far as the cir¬ 
cumstances of the case would permit; they could not then take them 
away, because they were at that time under an attachment. After 
the mark was put on them, they were no longer in transitu ; and con¬ 
sequently the plaintiffs’ right to seize them was divested. So, where 
a quantity of goods were ordered of the defendants at Manchester, 
to be forwarded to the bankrupt’s agent at Hull for the purpose of 
being shipped to the correspondents of the bankrupt at Hamburg. 
When the goods arrived at Hull, they were absolutely at the bank¬ 
rupt’s disposal, and the agent received orders from him as to their 
ulterior destination. Under these circumstances the transitus was 
holden to be complete upon the arrival of the goods at the agent’s 
at Hull, since that was their ultimate place of destination, as 
between the bankrupt and the defendants; for, until the agent 
received directions from the bankrupt, he did not know where to 
send the goods. Dixon v. Baldwen, 5 East, 175. So, where the 
plaintiff, who was a manufacturer at Norwich, agreed with one Ske- 
vill for the purchase of several pipes of wine; Shevill wrote to 
Farquharson, his correspondent in London, to execute the order, 
who bought the w'ine of Bamford and Co., and consigned it to 
the plaintiff by a vessel employed in the course of trade between 
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Yarmouth and London. When the goods arrived at Yarmouth, the 
plaintiff’s agent took possession of them, but not having room in his 
own cellar, they were removed into the defendant's, who was paid 
warehouse room by the plaintiff. Two days afterwards the plaintiff 
came to Yarmouth, tasted the wines y and took samples of them, 
but Bamford and Co. discovering Farquharson to he a swindler, and 
a man of no property, they stopped the goods, and obtained posses¬ 
sion of them by giving the defendant an indemnity. Oa the part of 
the defendants it was contended that the transitus must be 
deemed to be continuing until the goods reached the plaintiff’s 
residence at Norwich, and was not complete by the delivery at 
Yarmouth. Lord Kenyon, C. J., however, was of opinion that there 
was no ground for considering the goods in transitu, and that the 
delivery to the plaintiff ’s agent at Yarmouth, according to the bill 
of lading, was a sufficient delivery to support an action against the 
plaintiff for goods sold and delivered. His Lordship observed, “ I 
“ once said, that, to confer a property on the consignee, a corporal 
“ touch was necessary. I wish the expression had never been used, 
« as it says too much; but here, if a corporal touch was necessary 
“ to confer a property on the consignee, it had taken place; but all 
« that is necessary is, that the consignee exercise some act of 
“ ownership on the property consigned to him; and he has done so 
“ here: he has paid for the warehouse room; he has tasted and 
u taken sample of the wines.” Wright v . Lawes, 4 Esp. 82. See 
Mills v. Ball, 2 Bos. and P. 457. ante 106 1. n. 

A delivery to a packer or wharfinger for the purpose of forward¬ 
ing the goods to the consignee in cases where he may be considered 
as a middle man, will not deprive the consignor of the right of stop¬ 
ping the goods in transitu, but where the consignee has no ware¬ 
house of his own, and uses the warehouse of the packer or wharfin¬ 
ger for that purpose, the transitus will be considered to be deter¬ 
mined upon the arrival of the goods at such warehouse. 

In the case of Leeds and another x. Wright, 5 Bos. and Pul. 820., 
it appeared that the goods in question were purchased of the plain¬ 
tiffs at Manchester, by one Moisseron (who was the general agent 
in London of the house of Le Grand and Co. of Paris) in the name 




came necessary for the courts to declare, as they did in 

the 


of that house; that by Moisseron's directions they were sent for 
him to the house of the defendant in London, who was a packer, 
and arrived there on the 3d of September; that upon their arri¬ 
val there, Moisseron came to the defendant's house and had some of 
the goods unpacked and sent away, and the remainder repacked; 
that on the 7 th of September, while the goods so repacked remained 
in the bouse of the defendant, news arrived that the house of Le 
Grand and Co. at Paris, had failed; upon which the plaintiffs ten¬ 
dered to the defendant his charges upon the goods, and required 
that they should he delivered up to them. It also appeared that 
Moisseron had a general power, either to send the goods to Le 
Grand and Co. at Paris, or to Holland, Germany, or such other 
market as he should think most beneficial. The delivery, under 
these circumstances, not on the account of Le Grand and Co,, but 
on that of Moisseron, was holden to be a delivery to the latter, and 
that consequently the plaintiffs had no right to stop them in transitu. 
See Dixon v. Baldwen,5 East, 186. So, where the goods in question 
had been ordered by the bankrupt, who was a merchant in London, 
of persons resident at Manchester, and were sent directed to him at 
the inn in London. Upon the arrival of the goods, they were sent 
to the defendant's house, who was a packer, not in consequence* of 
any order respecting those particular goods, but in consequence of 
a general order from the bankrupt to send all goods directed to him 
to the defendant's house. On the 11th of March, the bankrupt, 
who lived in lodgings, and had no warehouse of his own, absconded, 
leaving no clerk to accept goods or orders for him. On the arrival 
of the goods at the defendant’s house, they were booked for tlie 
account of the bankrupt; and the defendant, not knowing that, the 
bankrupt had then absconded, and not having any directions re¬ 
specting the goods, caused them to be unpacked, with a view to 
ascertain of what they consisted. On the 31st of March, the con¬ 
signors having learned the situation of the bankrupt's affairs, claimed 
the goods from the defendant, and on the day after they were 
demanded by the assignees. The defendants, being indemnified 
by the consignors, refused to deliver the goods to the plaintiffs. 
Lord Alvanley, C. J., recognizing the opinion of Cbambre, J., in 
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the reign of James I., that a common hoy man, like a 

common 


Richardson v. Goss, 3 Bos. and Pul. i27., that if a persou be in the 
habit of using the warehouse of a wharfinger as his own, and make 
that the repository of his goods, the transitus will be at an end when 
the goods arrive at such warehouse, decided, in concurrence with the 
other judges, that the plaintiffs were not entitled to stop the goods in 
transitu, since, if the delivery at the warehouse of the packer were 
not to be considered as the place of delivery to the bankrupt, there 
could be no delivery at all. Scott v. Pettit, 3 Bos. and Pul. 469. 

See 3 East, 185. where these cases are recognized by Lord Ellen- 
borough, C. J., delivering the judgment of the court. So, where a 
trader in London was in the habit of purchasing goods at Man* 

Chester, and exporting them to the continent soon after their 
arrival in London; hut not having any warehouse of his own, they 
usually remained at the waggon office of the defendant, who was a 
common carrier, until they were taken away for the purpose of being 
shipped. The goods in question were consigned from Manchester 
for the purpose of exportation, and upqn their arrival at tue defend* 
ant’s waggon office, the consignee’s clerk called and gave directions 
respecting them. Afterwards, the agent of the consignor gave 
notice to the defendant not to deliver the goods to the assignee of 
the consignee, and the defendant subsequently delivered them 
to the consignor’s agent. In an action by the assignee of the con¬ 
signee for the value of the goods, the court, relying on the above 
decisions of Leeds v. Wright, and Scott v. Pettit, decided that the 
transitus was at an end upon the arrival of the goods at the defend* 
ant’s waggon office. Rowe v. Pickford, 8 Taunt. 83. See Loesch- 
man v. Williams, 4 Camp. 181. 

The right of stoppage in transitu must not only he exercised before i n what cases 
the goods come to tho possession of the consignee, but before the Ihe right is 
rights of third persons have intervened by a bonk fide indorsement of ta ^ en awa y* 
the bill of lading. Where the goods are deliverable to the order of 
the consignee, an indorsement of the bill of lading for a valuable con¬ 
sideration, bonk fide, without notice by the indorsee of such circum¬ 
stances, as would render the bill of lading not fairly and honestly 
assignable, will deprive the vendor of this right. Lickbarrow v. Mason, 

$ T. R. 63. 1 lien. Bl. 357. See the learned opinion of Mr. Justice 
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Duller, delivered in the House of Lords, 6 East, 21. n. 9 East, 516. 
Haille v. Smith, 1 Bos. and Pul. 563. Coxe v. Lumsden, Peake N. 
P. C. 189. A contrary rule would enable the consignee to commit 
a fraud upon an innocent third person, by means of the bill of lading, 
which makes him ostensible owner of the property. See Solomons V, 
Nissen, 2 T. R. 680. The legal title of the indorsee, however, may bo 
impeached on the ground of fraud or collusion. Wright v. Campbell, 4 
Burr. 2046. 1 Bl. Rep. 628. Solomons v . Nissen, 2 T. R. 674. And 
where the bill of lading was assigned over as a security for acceptances 
given by the assignee, not amounting to the value of the goods, and 
afterwards by an agreement between him and the consignee, by which 
it appeared that the consignor had not been paid for them, and that 
they were to. become partners in the goods, the indorsement under 
such circumstances was holden not sufficient to destroy the vendor’s 
right. Solomons v. Nissen, 2 T. R. 674. So an indorsement for a 
valuable consideration to a third person, with notice of the insolvency 
of the consignee, will not deprive the consignor of the right. Virtue 
v. Jewell, 4 Camp. 31. But the mere knowledge that the goods have 
not been paid for in money, but by bills of exchange accepted by the 
consignee payable at a future day, not then arrived, is not of itself 
a sufficient ground to impeach the indorsee’s title. Cummins v. Brown, 
9 East, 506. See Coxe v . Harden, 4 East, 21L Ogle r. Atkinson, 
1 Marsh. 328. As a factor cannot pledge the goods of his principal 
by a delivery of the goods themselves, so neither can he do so by an 
indorsement and delivery of the bill of lading, and consequently the 
right of the principal to stop them in transitu will not be affected by 
such a transfer. Newsom v. Thornton, 6 East, 17. 

A receipt for the delivery of goods on board a vessel, acknowledg¬ 
ing them to be received for and on account of the sellers,w ill preserve 
their right over the goods, and if the captain improperly sign a bill of 
lading to the buyer who again sells, and receives payment for them, 
the original seller will be entitled to stop the goods in transitu, while 
in the captain’s possession ; for, retaining the lighterman’s receipt, 
they had never parted with their controul over the property. Craven 
v. Ryder, 6 Taun. 4S4. So where the consignor shipped a quantity 
of barley on b : ? own account, on board the defendant’s vessels, and 
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indorsed the bill of lading to his factor in London, to whom at that 
time he was indebted upon the balance of accounts including hills 
which were then running, but not afterwards paid, to a greater amount 
than the value of the barley; the factor afterwards indorsed the hill 
to a person whom he was legally indebted to, and who was aware 
of the factor’s insolvency at the time of the indorsement. In this 
case, the right of the consignor to stop the goods in transitu, was 
liolden not to exist, as the factor was to be considered the purchaser 
of the goods for a valuable consideration, and therefore the indorse¬ 
ment of the bill of lading to the factor under the above circumstances, 
vested the property absolutely in him, unaffected by the subsequent 
non-payment of the bills. Virtue v. Jewel, 4 Camp. 31. 

The indorsement of the bill of Jading is not absolutely necessary for 
the purpose of divesting the consignor of his right; particular circum¬ 
stances may exist which will be equivalent to such indorsement, and 
destroy the right of stoppage in transitu. 

A merchaut in Ireland, having shipped for London a quantity of 
provisions, on board the defendant’s vessel, sent the bill of lading to 
his factor at that place, not indorsed, but with their names written 
on the back, The factors having effected an insurance according to 
their instructions, wrote to tbeir principal for an indorsement of the 
bill of lading, who replied in answer, that if the bill was not indorsed, 
that it was a mistake, and that they would send an indorsement. 
The consignor had drawn bills of exchange upon the factor, which 
upon his not being able to pay, were taken up by the plaintiff, for 
the honour of the consignor, who was largely indebted to him in 
other respects. The plaintiff having knowledge of the above cir¬ 
cumstances, obtained from die consignor an indorsement of the 
bill of lading, and demanded possession of the goods from the de¬ 
fendant. But Lord Kenyon decided, that the plaintiff had no 
right to take the goods out of the possession of the persons to whom 
the factor had transferred them, and that though between persons 
ignorant of the transaction, an indorsement is the only transfer; yet 
where parties know the whole of the circumstances, a letter of the 



107 b. 


Remedies 
against a carrier. 


Assumpsit. 


the law of bailments. 

the reason said to have been given for this judgment, 

namely. 


above kind is a sufficient transfer of the property. Dick v. Lumsden, 
Peake, N. P. C. 189. See Nix. v. Olive, before Lord Ellenborough, 
C. J. after T. T. 1805. Abbott on Shipping, 403. 4 Ed.. So if the 
purchaser of goods, to be paid for by bill, after giving his acceptance 
during the time of credit, and while the goods are in transitu, sells 
them to a third person for a valuable consideration, without trans¬ 
ferring any bill of lading to him, the right of the original vendor to 
stop the goods in transitu is taken away. Davis v. Reynolds, 4 
Camp. 267. 

The ordinary remedies against a carrier, for the loss or injury of 
goods, are an action of assumpsit, or upon the case; and where the 
carrier has been guilty of a misfeasance, which amounts to a con¬ 
version, an action of trover is maintainable. The two former of 
these actions are of similar application, and by varying the mode of 
considering the injury, either as the non-performance of a contract, 
or as a breach of duty, are in general applicable to the same cause of 
action. But very different conseciuences result from the adoption 
of the one or the other, both in the form of tbe pleadings, and the 
nature of the evidence. 

The action of assumpsit is an established mode of declaring, and 
is in effect the same as a declaration upon the custom of the realnh 
Dale v . Hall, 1 WiU. 281. In adopting this course, and considering 
the transaction as constituting a contract between the parties, the 
general principles which govern that form of action, become applica¬ 
ble, and as incident thereto, the plaintiff has the advantage of joining 
the common counts, if he has other causes of action to which they 
are applicable. On the other hand, the plaintiff is bound to sue all 
the parties, who are jointly liable, or the defendant may plead in 
abatement. Govett v. Radnidge, 3 East, 62.1 Wms/s Saund. 291. b. 
n. 4. and must prove at the trial a joint liability in all the persons 
whom he has sued, or advantage may be taken of that omission 
under the general issue ; for the contract must be proved as stated, 
and the proof of a contract with A. and B. will not support a 
contract stated to be made with A. B. and C. See VVilsford v. 
Wood, 1 Esp. N. P. C. 182, 1 Wms/s Saund. 291. b. n. 4. Max v. 
Roberts, 2 N. R. 454. In this form the plaintiff will also be pre- 
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eluded from joining a count in trover. Assumpsit is maintainable 
when the cause of action consists in a misfeasance, as where the car¬ 
rier, instead of conveying the parcel according to his engagement, 
transfers it to another carrier for that purpbse, whereby it is lost. 

Sleat v. Fagg, 5 B. and A. 349. See ante, 105 b. n. 

Many of the disadvantages under which the plaintiff labours, by Case, 
bringing an action of assumpsit, are avoided by adopting an action 
upon the case, and some advantages are also obtained which are pe¬ 
culiar to an action arising ex delicto. By bringing an action upon 
the case, a count in trover may be added, where that form is appli¬ 
cable, vide post, 107 f. n. The defendant will be ousted of his plea 
in abatement on the ground of not joining ail the parties, and where 
there are several defendants, the plaintiff will be entitled to a ver¬ 
dict, if some are found guilty, although others are acquitted. 

With respect, however, to an action upon the case, when founded 
substantially upon a contract, much diversity of opinion has prevailed 
as to the real nature of the action, whether it is to be considered as 
an action ex delicto, and to be governed by the rules which regulate 
that form of action, or quasi ex contractu, and subject to the same 
rules as an action of assumpsit, or other action founded upon a con¬ 
tract. See Powell v. Layton, 2 Bos. and Pul. N. It. 365. Weall v . 

King, 12 East, 452. and cases infra. 

In an action upon the case, against two of four joint owners of a 
vessel, for a breach of duty in the carriage of goods, which the de¬ 
fendants had undertaken to carry for a reasonable freight to be 
therefore paid, the court were of opinion that this was not an action 
ex delicto, but quasi ex contractu, and gave judgment foi the defend¬ 
ant, because all the owners were not joined. Boson v. Sandford, 
Skinn. 278. 3 Mod. 323. Garth. 58. 3 Lev. 258. Salk. 440. 

1 Show. 29. 101. 2 Show. 478. S. C. The form of action adopted 
in this case, whether in case or assumpsit, has been differently repre¬ 
sented upon different occasions, see Buddie v. Wilson, 6 T. R. 369. 
Govett v. Radnidge, 3 East, 69. and its authority has been im¬ 
peached upon the ground that the judges by whom it was determined, 
went upon a false assumption; that the non-joinder of other parties 
who were liable, could not be pleaded in abatement, Per De Grey, 
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C. J., in Abbot v. Smith, 2 Blac. 947. Govett v. Radnidge, infra, 
but is supported in the case of Powell v . Layton, 2 Bos. and Pul. 
N. R.372. So, in the last-mentioned case of Powell v. Layton, 
which was an action against one of several joint owners of a ship, 
for a breach of duty, in not delivering goods which they had ac¬ 
cepted to carry for a reward, the declaration was decided to be 
founded on contract, and that the defendant might plead in abate¬ 
ment, that the goods were delivered to him, and his partners jointly, 
and that his partners were not sued. And in a subsequent case, 
where the action was brought agaiust nine defendants, joint owners 
of the vessel, on hoard of which the goods had been delivered, con¬ 
signed to the plaintiff the declaration alleged a delivery of the goods 
to be carried for freight, and a breach of duty in making a deviation 
during the course of the voyage, by which the plaintiff lost the be¬ 
nefit of a policy of insurance. It appeared in evidence, by the ship's 
register, that only eight of the defendants were owners, and that 
one of them had afterwards married the ninth. A verdict having been 
found for the plaintiff, the court made a rule absolute for entering a 
non-suit, upon the ground that the action was founded in contract, 
and that the plaintiff was not entitled to recover, because he had not 
proved all the defendants to be liable. Max v. Roberts, 2 Bos. and 
Pul. N. II. 454. 12 East, 89. S. C. But in an action against three 
defendants, wherein the plaintiff declared that they had the loading 
of a certain hogshead of treacle, fora reasonable reward, to be there¬ 
fore paid to two of them, and a certain other reward to the other, 
and that the defendants so negligently conducted themselves that 
the hogshead was lost, a verdict having been found for two of the 
defendants, and agaiust the other, it was insisted upon motion in 
arrest of judgment, that the cause of action being founded in con¬ 
tract, or arising at least quasi ex contractu, the finding of not guilty 
as to two of the defendants, negatived the existence of a joint con¬ 
tract, which must be proved, if the action were founded in contract, 
and that the plaintiff was not entitled to judgment upon the record. 
But the court, upon the authority of the case of Dickon v. Clifton, 
4 Wiis. 319. which contained a similur count, and was joined with a 
count in trover, over-ruled the objection. a What inconvenience is 
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u there,” observes Lord Ellenborough, C. J. in delivering the judg¬ 
ment of the court, u in suffering the party to allege his gravamen, 
41 if he please, as consisting in a breach of duty arising out of an 
u employment for hire, and to consider that breach of duty as tor- 
“ tious negligence, instead of considering the same circumstances as 
forming a breach of promise, implied from the same consideration 
u of hire ? By allowing it to be considered in either way, according 
* 4 as the neglect of duty or the breach of promise is relied upon as 
“ the injury, a multiplicity of actions is avoided; and the plaintiff, 
“ according as the convenience of the case requires, frames his prin- 
“ cipal count in such a manner, as either to join a count in trover 
“ therewith, if he have another cau3eof action for the consideration 
u of the court, other than the action of assumpsit; or to join with 
u the assumpsit the common counts, if he have another cause or 
“ action to which they are applicable.” Govett v . Radnidge, 3 East, 
69. See Cowper v. South, 4Taun. 809. 

And in a late case, in which the declaration was framed upon a 
neglect of duty, and not for the breach of an undertaking, the action 
was brought against ten defendants, who were the proprietors of a 
stage coach, in which the plaintiff had been a passenger, and was 
injured by the upsetting of the coach, through the negligence of the 
defendants’driven. A verdict having been found against eight of 
the defendants, and in favour of the other two, a writ of error was 
brought into the Exchequer Chamber. On behalf of the plaintiffs 
in error, it was contended, upon the authority of the cases of Powell 
v. Layton, 2 N. R. 365. Weal! v. King, 12 East, 452. Green v. 
Greenbank, 2 Marsh. 485. Boson v. Sandford, ante, 107 c. and 
Dale v . Hall, 1 Wils. 281. that the cause of action being founded 
substantially upon a contract, was subject to all the incidents of an 
action upon a contract, and that, consequently, the plaintiff was 
bound to prove a joint liability in all the defendants. But the court 
considering that the action was founded upon a misfeasance, and the 
declaration framed accordingly, decided that the verdict and judg¬ 
ment against some of the defendants was not erroneous, and affirmed 
the judgment of the Court of King’s Bench. Brotherton v. Wood, 
3 Bro. and B. 54. See 3 Bro. and Bing. 174. i 
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Trover. Where the action is framed in case for a breach of du r. i rot 

in terms of contract, a count in trover may be joined. In the case 
of Dickon v. Clifton, 2 Wils. 319. where the action was framed in 
this way, for negligence, and misfeasance, with which a count in 
trover was joined, an objection was made upon motion in arrest of 
judgment, that these counts could not be joined, but was overruled 
by the court. Lord Chief Justice Wilmot observed, “I own, that 
“ in many books it is reported, that trover, and a count against a 
“common carrier, cannot be joined, but common experience and 
“ practice is now to the conrraryand Lord Ellenborough, C. J., 
ill Govett v. Radnidge, 3 East, 69. recognizing this observation, 
added, “ that when the counts were framed in this manner, it was 
« then the daily, and well warranted practice, to join them 

To sustain this count a conversion, which is an essential ingredient 
to the maintenance of this form of action, must be proved; it may, 
therefore, he useful to observe the nature of this act, and its quali¬ 
ties. A conversion is a misfeasance, consisting in the commission 
of a tortious act, and may be defined to be the wrongful assumption 
of the right of ownership over property, to the prejudice of the 
true owner. Ross v. Johnson, 5 Burr. 2826. M‘Conibie v . Davies, 
6 East, 540. Bromley v. Coxwell, 2 Bos. and Pul. 439. Where the 
act relied upon decidedly indicates this assumption of ownership, it 
will of itself amount to a conversion. Thus where one person as¬ 
sumes to himself the property and right of disposing of another 
man’s goods; Per Holt, C. J. in Baldwin v. Cole, 6 Mod. 212. re¬ 
cognized by Lord Ellenborough, C. J. in M*Combie tt. Davies, 6 East, 
540. As by the actual destruction of property. Per Abbott, C.J. 
in Keyworth v. Hill, 3 Barn, and Aid. 687. Or obtaining possession 
of it by compulsion, under a void legal process. Surrtmersett v. 
Jarvis, 3 Bro. and B. 2. So taking property by assignment from 
one who has no authority to transfer it, as when a factor without 
authority pledges goods with which he is entrusted to sell. M‘Com- 
bie v, Davies, 6 East, 540, or goods are sold by a person having no 
authority to dispose of them, and this will be a conversion, both in 
the seller and the buyer unless he has purchased the goods in market 
overt bona fide, and without knowledge of imperfection in the seller’s 
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title. Freeman v. East India Company, 1 Dowling and Ryl. 234. 
To apply these general principles to our present subject, it lias been 
holden, in the case of a carrier, that if he draw out part of a vessel 
and fill it up with water, i t is a conversion of ail the liquor. Richardson 
v . Atkiuson, t Str. 576. So trover will lie against a carrier who 
delivers goods by mistake to a wrong person, for by such delivery 
he becomes an actor, and is guilty of a conversion, so as to support 
this action. Youl v. Harbottle, Peake’s N. P. C. 49, cited by Bailey, 
J. in Devereaux v. Barclay, 2 Barn, and Aid. 704. See Ross v. 
Johnson, 5 Burr. 2827. Townsend v. Ioglis, Iiolt, N. P. C. 278. 

But where the act is not of itself of so decisive a character, 
other circumstances become requisite to show a conversion, and, for 
this purpose, a demand and refusal are usually relied upon to make 
the act complete. The mere non-delivery of goods will not consti¬ 
tute a conversion on the part of the carrier, but, if he has them in 
his possession, and, upon demand, refuse to deliver them, this will 
be evidence of a conversion. Salk. 655. Youl v. Harbottle, Peake, 
N. P. C. 50. t Camp. 410. So* where a man, entrusted with the 
goods of another, puts them into the hands of a third person, with¬ 
out orders, and thereby brings a charge upon his employer, it is a 
conversion; as, where the owner of goods on board a vessel directed 
the captain not to land them on the wharf against which the vessel 
was moored, which he promised not to do, but afterwards delivered 
them to the wharfinger for the owner’s use, under an idea that the 
wharfinger had a lien upon them for the wharfage fees, because the 
vessel was unloaded against the wharf; it was held, that the owner, 
on demand and refusal, might maintain trover against the captain, 
unless he could establish the wharfinger’s right; for putting the goods 
in the custody of the wharfinger brings a charge upon the plaintiff 
and is therefore a conversion by the defendant. Syedsr?. Hay, 4 
T. R. 250. See Smith v. Young, 1 Camp. 439. 

But a demand and refusal is merely evidence of a conversion, and 
will not have that effect where it appears no conversion has taken 
place, as in the case of a carrier or wharfinger, w’here the goods 
are proved to have been lost through negligence, or stolen; and 
therefore trover does not lie in such case, though the owner may 
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have an action upon the case. Owen v. Lewyn, 1 Vent. 223. Anon. 
2 Salk. 655. Iloss r. Johnson, 5 Burr. 2825. Buller, N. P. 44, 45. 
Yowl v. Harbottle, Peake’s N. P. C. 119. So, if A. send goods by 
B., a common carrier, to be delivered to C\; proof that B. asserted 
he had delivered the goods to C., whereas in truth C. had never 
received them, is not sufficient evidence of conversion to support 
trover against B. Attersol v. Briant, 1 Camp. 409. 

The person invested with the legal right to property, is the proper 
party to sue in a court of justice for an injury to it; and since a 
delivery to a Carrier, to the order of the buyer, vests the property in 
him immediately and absolutely, he is the person who has sustained 
the loss, if any, by the negligence of the carrier, and is consequently 
the fit person to call for compensation from the person by whom 
lie has been injured. Dawes v. Peck, 8 T. R. 332. Brown v, Hodg¬ 
son, 2 Camp. 36. See ante, 106 b. 

In an action brought by the consignor in the case of goods deli¬ 
vered on board a vessel, to be carried from London to Tonningen, 
which were expressed in the bill of lading to be shipped by order 
and on account of Hesse and Co. of Hamburgh; upon an objection 
to the plaintiffs right to sue, Lord Ellenborough, C. J. obserred, 
“ The goods are shipped by order and on account of Hesse and Co. 
“ I can recognize no property but that recognized by the bill of 
u lading. This action cannot be maintained.* Brown v. Hodgson, 
2 Camp. 36. See Sargent v. Morris, 3 Barn, and Aid. 278. Dawes 
v. Peck, 8 T. R. 330. Joseph and others v. Knox, 3 Camp. 320. 
Noble v. Adams, 2 Marsh, 366. 7 Taun. 59. ante, p. 106 c. An 

action, in the name of the consignor, has been maintained in some 
cases, upon the ground that he was liable for the price of the 
carriage. Davies v. James, 5 Burr. 2680. Moore v. Wilson, 1 T. R. 
659. But these cases proceeded on the ground of special agree¬ 
ments between the respective consignors and consignees, and do not 
affect the general principle. Dawes v. Peck, 8 T. R. 330. King v. 
Meredith, 2 Camp. N. P. C. 639. 

There are cases, however, in which the consignee may maintain 
an action against the carrier; as, where a counterfeited order in the 
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name of a third person is fraudulently given to a tradesman, who 
in consequence delivers the goods to the carrier, directed to the sup¬ 
posed consignee, which are afterwards lost by the carrier, by means 
of a negligent mis-delivery. In this case the consignee may sue in 
his own name, since the delivery of the goods to the carrier created 
no change of property ; for there was no sale between the parties 
which could have transferred it to the consignee, and the delivery 
being by fraud, could operate no such effect. Per Richardson, J. in 
Dufftf. Budd, 3 Bro. and Bing. 184. vide Birkett v* Willan, 2 Barn, 
and Aid. 356. 

Whether the loss or damage arises from the negligence of the 
carrier, or of his servants, the action should be brought against the 
carrier. If the driver of a stage-coach, although in fraud of his 
master, carry goods for hire on his own account, and that fact be 
known to the person who employs him, the action should be against 
the driver, and not the master; but if the driver is only a servant, 
the action must be brought against the master, and him only. This 
is a general rule, wherever the act of the servant can be considered 
as the act of the master. Williams v. Cranston, 2 Stark. N. P. C. 

82. See Cnvenagh v. Such, 1 Price R. 328. Middleton v. Fowler, 

Salk. 282. Bull, Nisi Prius, 70 b. Bridgeman’s ed. 

In a declaration against a common carrier, it was formerly usual Declaration, 
to set out the custom of the realm, 1 Sid. 245. Hearn’s Plead. 76. 

Vid. Ent. 37, 38; but, as this custom is part of the common law, 
and judicially recognized by the courts, it is not only unnecessary, 
but is better omitted, because it tends to confound the distinction 
between special customs, which ought to be pleaded, and the general 
custom of the realm, of which the courts are bound to take notice 
without pleading. Per Dennison, J. in Dale v . Hal!, 1 Wils. 282. 

Ca. Temp. Hard. 199. Hargrave’s Co. Litt. p. 89 a. h. 7. Hob. 18. 

The declaration must allege a duty or contract, and therefore a 
count in an action upon the case which stated a shipment by the 
plaintiff of goods on board a vessel of which the defendants were 
owners, without proceeding to state that the goods were delivered or 
received by the defendants, so that they had notice of the fact, is 
not sufficient. A promise must be alleged, or such circumstances 
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breeze, and overset by the violence of the shock (A); nor, 

by 

Qi) 1 Sira. 128. Amies and Stevens, 


Payment of 
money into 
court. 


and facts stated, from whence a promise could be implied by the 
one party to the other, or duty inferred between them in respect to 
such goods. Max v. Roberts, 12 East, 89. 

In the statement of the contract, it must be set forth so as to 
correspond with the facts proved in evidence, and any material va¬ 
riance will be fatal Roskell v. Waterhouse, 2 Stark. N. P. C. 461. 
But as a general notice does not constitute a special contract, or 
in any way qualify the contract itself, it need not be stated upon 
the record; a declaration in the usual form will, in cases of this 
description, be sufficient. The proper office of such notice h to 
limit the province of the jury in the assessment of damages, after 
a right to them has accrued by a breach of the contract. Clarke 
v. Gray, 6 East, 563. Smith i\ Horne, 8 Taun. 146. 

The termini of the journey must also be accurately stated, for, 
where the contract was represented in the declaration to be for the 
conveyance of goods from Whitechapel, in the county of Middlesex, 
to Thornden, in Essex; when, in fact, it was from Aldgate, in the 
city of London, to that place, the variance was holden to be fatal. 
Tucker v. Cracklin, 2 Stark. N. P. C, 385, See, in 2 Show. 129, a note 
by the reporter as to a mis-statement of the terminus ad quern. 

Where the demand consists of a sum certain, or capable of being 
ascertained by mere computation, without leaving any sort of dis¬ 
cretion to be exercised by the jury, the defendant will be permitted 
to pay money into court. Hallet v . East India Company, 2 Burr, 
1120. Tidd’s Pract. 5 Ed. p. 620. Archbold’s K.B. Practice, 2 v. 
181. Hutton v. Bolton, 1 H. Bl. 299. in b. In an action of 
assumpsit against a carrier for the loss of a trunk belonging to the 
plaintiffs of the value of 504, the defendant was allowed to pay 
20/. into court, upon an affidavit, which stated, that he had published 
an advertisement that he would not be responsible for any parcel 
committed to bis care above the value of 20/., unless lie was paid in 
proportion to the risk, and that though the goods lost in the present 
case exceeded that value, yet he was not informed of it, nor paid 
any thing extraordinary for the carriage. Mr. Justice Buller observed, ' 
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by parity of reason, for any other force too great to be 

resisted 


that “this was an action of assumpsit; and the goods are stated 
u to have been of a specific value. The declaration does not state 
“ any particular damage or inconvenience in consequence of, and 
" independent of the loss; and therefore the plaintiff cannot 
“ recover beyond the value of the goods in question, for which reason 
u the declaration does not differ from the common case of goods 
“ sold and delivered.” Hutton v. Bolton, 1 Hen. Bl. *299. n. b. 

But in assumpsit to recover the loss sustained upon goods put on 
board of the defendant’s barge, and which had been spoiled, in con¬ 
sequence of the barge being sunk, the defendant was not allowed to 
pay the invoice price into court, Failv. Pickford, 2 B. and P. 234. 

The payment of money into court, generally on the whole declara¬ 
tion, admits the contract as stated in each count, but not the amount 
of the breach there stated. Stoveld v. Brewin, 2 B. and A. 11(5. 
Dyer v. Ashton, G Barn, and Aid. 3. Nor will it be an admission 
of other parts of the contract, which are distinct and collateral, re¬ 
specting the liquidation of damages after a right to them has accrued 
by a breach of the contract. Clarke v . Gray, 6 East, 564. 

In an action of assumpsit against a carrier for the loss of a trunk 
of the value of 15/., where the declaration stated a general under¬ 
taking by the defendants to carry goods for hire, and the defend¬ 
ant paid SjL into court, the defendant was not allowed to give in 
evidence a notice “ that he would not be responsible for more than 
“ 5/. for any property lost, unless the same was booked and paid 
“ for according to the value,” on the ground that the notice con¬ 
taining the restriction was a limitation of the contract, which was 
admitted by the payment of money into court, and reduced the 
question to the quantum of damages the plaintiff was entitled to 
recover, Yate v. Willan, 2 East, 168. But in the above case of 
Clarke v. Gray, the opinion of the court that the notice operated as 
an admission of the contract was impeached by the court, and Lord 
Ellenborough, in delivering judgment, observed, “ that the case of 
u Yate v. Willan could not be supported to its full extent; for 
M although the payment of money into court did admit the contract 
“ as stated in the declaration, it did not admit a contract incom- 
“ patible with the restrictive provision, as to the amount of damages 
4< to be recovered in case of Joss ” 
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resisted(i): the public employment of the hoyman, and that 

distrust, 

(i) Palm. 548. W. Jo. 159. See the doctrine of inevitable accident most 
learnedly discussed in Vesid . Hernldi Animadv, in Satmasii Observ, in Jus 
Atl. ct Rom. cap. xv. 


Evidence on the 1° an action against a carrier for the loss or injury of goods, the 
part of the plaintiff must prove a delivery to the carrier, or to his servant or 

plaintiff. agent, so as to charge him with their custody, vide ante, p. 103 f. n. 

And where there is any reason to apprehend that that fact will be 
disputed, he should also he prepared to prove that the goods were 
properly packed for the journey. See Beck v. Evans, 16 East, 245. 
But the plaintiff will not be required to prove a property in the goods, 
for if a carrier receive goods to be carried, he cannot retain them, 
and put the consignor upon proof of his title to them. Anon, cited 
and sanctioned by Lord Kenyon, C< J. in Laclough v. Towle, 3 Esp. 
N. P. O. 115. The material averments in the declaration, and also 
the terms of the contract, must be proved as they are set forth. See 
ltoskell v. Waterhouse, 2 Stark. N. P. C. 461. 

In a case in which it was alleged that in consideration that the 
plumtiff, at the instance of the defendant, had caused to he shipped 
on board his vessel a quantity of wheat to be delivered, for a reason¬ 
able reward, at a certain place by a particular day, nnd that the 
defendant undertook to deliver it safely. The plaintiff proved 
the agreement as stated, but it appeared that the agreement was 
made before all the whfeftt was delivered. The court, however, deci¬ 
ded that the declaration was supported by the evidence. Streeter v< 
Horlock, 1 Bing. 34. 

A party who seeks to deprive the carrier of a general notice, must 
show the particular circumstances upon which he relies for that 
purpose; for the carrier is not bound to prove that he used reasonable 
care. Harris v. Packwood, 3 Taun. 34. But in assumpsit in the 
usual form, evidence of gross neglect is admissible for tins purpose, 
although the declaration contains no such averment, because the 
notice not constituting a special contract, does not appear on the 
record, but only arises in defence of the carrier, and therefore it 
may he rebutted by proof of positive negligence. Smith v. Horne, 
8 Taun. J44. 

The entry in the office in Somerset House for licensing stage- 
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distrust , which an ancient writer justly calls the sinew of 

wisdom. 


107 n. 


coaches, is no evidence to prove that persons named in the license 
are the owners of the coach. To render such evidence admissible 
against the coach-master, his signature to the entry, or connection 
with it in someway or other, must be proved. Strother v.Willan, 2 
Camp. 24. 

A carrier, upon proof of a delivery to him, will be required to On the part of 
show in what manner he has acquitted himself of his engagement, t,,e defendant, 
for it is not necessary for the plaintiff to prove neligence, for it is 
said "every thing is negligence that the law does not excuse,” Evi¬ 
dence, therefore, that the loss is not attributable to negligence, on 
the carrier’s part, is inadmissible, for since lie is responsible in all 
cases, except injuries resulting from the act of God, or of the King's 
enemies, all other causes amounting to negligence not being legal 
excuses, evidence of them is immaterial, as not being an answer to 
the undertaking. Dale q. Hall, 1 Wils. 281. The communication 
of a notice may be proved by the person by whom it was made, or 
by the proof of those circumstances from whence a know ledge of its 
contents may he inferred, vide ante, p. 104 h. and see also p. 106 as 
to the proof of a right of lien for a general balance. A general notice 
written upon a board which is inlaid in a wall, may be proved by an 
examined copy. Cobden v. Bolton, 2 Camp. 108. n. 

A party interested in the establishment of a particular fact, will not Witnesses, 
in general be admitted to prove it; but among others, an exception 
in favour of trade has been allowed. “ A party interested will be 
“ admitted for the sake of trade and the common usage of business, 

“ therefore a porter shall be evidence to prove a delivery of goods.’' 

Bull. Nisi Prius, 289. Theobald v. Tregott, 11 Mod. 262. A ser¬ 
vant consequently is a good witness to prove a delivery of goods to 
a carrier. See Buckmau v. Levi, 4 Camp. 414. So a book-keeper to 
a carrier is a good witness for him, of necessity, without a release, 
to prove the delivery of a parcel. Spencer v. Goulding, Peake, N. 

P. C. 129. But a promise by him to make compensation for a 
parcel which had been lost, is not binding upon the carrier, without 
proving that lie was his general agent. Olive v. Eames, 2 Stark. 

N. P. C. 181. 

A servant is not a competent witness in an action against his 
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wisdom, are the real grounds of the law’s rigour in 
making such a person responsible for a loss by robbery. 

All 


master, to disprove the fact of his negligence, and, therefore, the 
driver of a coach, or the master of a vessel, are not admissible on 
the part of the owner for that purpose, because the servant is in¬ 
terested to defeat the action, since a verdict against the master might 
be given in evidence in an action by him against the servant as to 
the quantum of damages. Green v. The New River Company, 4 
T. R. 589. Bird v. Thomson, 1 Esp. N. P. C. 389. 6 Esp. N. P. C. 
73. Phillips’ Evidence, 100. 3 ed. In cases of this description, the 
servant must be released by the master before his evidence can he 
received. Per Lee, C.J., in Jervis v* Hayes, 2 Str. 1083. Miller v. 
Falconer, 1 Camp. N. P. C. 251., but a release by one of several 
joint owners of a vessel will be sufficient, for the action against the 
captain for negligence must he joint; in which case a release by one 
would be pleadable in bar to the joint action. Hocldess V. Mitchell 
4 Esp. N* P. C. 86. 

In an action on the case for managing the defendant’s vessel so 
negligently that it ran down the plaintiff 's barge, the declaration set 
forth that he was possessed of the said barge, laden with divers 
goods and merchandizes, and Holt, C. J. would not suffer the pilot 
to be a witness, because he was answerable, if faulty in steering, to 
the master, nor would he suffer any damages to be recovered for the 
goods because they were not properly set forth. Martyn v, Hen¬ 
drickson, 1 Salk. 287. So, in an action on a policy of insurance 
on the plaintiff’s goods, the owner of the vessel is not a competent 
witness, without a release, to prove that the vessel was staunch and 
sea-worthy, for otherwise he would be liable on his implied war* 
ranty that the vessel was staunch, and therefore he comes to exone¬ 
rate himself. liotheroe v, Elton, Peake, N. P. C. 84. But, in an 
action against the owner of a vessel for not safely carrying corn, the 
plaibtiff called the master to prove that the injury arose on account 
of the vessel not being sea-worthy; Lord Kenyon, C.J. admitted 
him, observing, that the witness had no immediate interest; the 
record in this cause would not be evidence for or against him; arid, 
if it should turn out that the ship was lost by the negligence of the 
master, still the present defendant is liable to the plaintiff’; there- 
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AH that lias just been advanced concerning a land* 

carrier 


fore, taking it either way, he is a witness. Lay v t Hoiock, Peake, 
N. P.C. 101. And, in an action for sinking a barge, on board of 
which the plaintiff had a cargo of corn, the master may be a witness 
upon being released, to prove negligence on the defendant's part, 
because the record in this cause would not be evidence for the master 
in an action against the defendant for the injury done to the barge. 
Spitty v . Bowen, Peake, N. P. C. 53. 

A carrier, employed by A. to carry a sum of money to B. and then 
the like sum to C., in an action for money had and received by A. 
against C., is a good witness from necessity, without a release, to 
prove that by mistake he delivered the first sum toC. as well as the 
second. Barker v. Macrae, 8 Camp. 144. 

(2) No distinction exists between a carrier by land, and a carrier 
by water, as to the general nature of their duties, or the degree of 
responsibility exacted in the performance of them. As these have 
been pointed out in the preceding note, at some length, it will be 
unnecessary to observe upon them in this place; but the different 
nature of the element upon which those duties are performed, in 
the case of a carrier by water, necessarily vary them in some degree, 
and their responsibility has also, in various instances, been limited 
by several acts of parliament. 

In every contract for the carriage of goods between a person 
holding himself forth as the owner of a lighter or vessel ready to 
carry goods for hire, and the person putting goods on board, or em¬ 
ploying the vessel or lighter for that purpose, it is a term of the 
contract on the part of the carrier or lighterman, implied by law, 
that his vessel is tight and fit for the purpose or employment for 
which he offers, and holds it forth to the public; and the owner 
will, consequently, be liable for any loss arising from a broach of 
this implied undertaking. Lyon v. Mills, 5 East, 427. See Ellis v. 
Turner, 8 T. R. 531. ante, p. 105 b. Abbott on Shipping, 231,4th*fed. 

The several acts of parliament by which the responsibility* of a' 
carrier by water has been restricted are, first, by 7 Geo. II. c. 15, 
passed for the encouragement of shipping, whereby, after reciting 
the liability of the owners of vessels for the loss of goods shipped 
on board their vessels, although the loss was occasioned by the mas- 
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carrier may, therefore, be applied to' a bargemaster or 

boatman; 


ter or mariners, without the knowledge or privity of the owners, it 
is enacted, by the first section, “ that the owners shall not be liable 
* for any loss or damage, by reason of any embezzlement, secreting, 
“ or making away with (by the master or mariners) of any goods 
“ shipped on board any vessel, or for any act, matter, or thing, da- 
u mage, or forfeiture, done, occasioned, or incurred by the master or 
w mariners, further than the value of the vessel, with her appurte- 
“ nances and freight for the voyage, wherein the embezzlement, &c. 
u shall be made/* But, by the fourth section, it is provided* that 
the act shall not extend to lessen the remedy which any person may 
have against the master and mariners, for any embezzlement, secre¬ 
ting, or making away with, any merchandize, or on account of any 
fraud, abuse, or malversation, in the master and mariners respec¬ 
tively. 

Under this statute the owner of a ship is not liable beyond the 
value of the ship and freight, in the case of a robbery in which one 
of the mariners is concerned by giving intelligence, aud afterwards 
sharing the spoil. In an action against a common carrier to recover 
the value of a large quantity of dollars, shipped by the plaintiff on 
board a vessel bound from London for Hamburgh, which, during 
the night, were taken by force from on board the ship by a number 
of fresh-water pirates, as she lay at anchor in the Thames, evidence 
was offered to prove that one of the mariners was accessary in the 
robbery by giving intelligence; but the former part of the above 
clause alone being relied upon, at the trial of the cause, Lord Mans¬ 
field was of opinion, that the word embezzlement was not broad 
enough to cover thi3 transaction, and therefore he directed the jury 
to find for the plaintiff to the whole amount of the dollars. Upon ap¬ 
plication for a new trial, however, the plaintiff relying upon the latter 
part of the clause, Lord Mansfield, C* J., thought the words of the act 
were sufficiently comprehensive to include this matter, Mr. Justice 
Buffer observed, “ This act is as strong as possible, and was meant 
“ to protect the owner against all treachery in the master or raari- 
u ners, as appears from the clause in question, as well as the pre- 
a amble of the act. It meant to relieve the owuers of ships from 
u hardships, and to encourage them; at the same time saying, that 
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boatman; but, in case of a tempest, it may sometimes 

happen 


“ so far as you have trusted the master and mariners yourself, so far 
“shall you be answerable; which is to the value of the ship and 
u freight.” Sutton v. Mitchell, 1 T.R. 18. 

A more extensive limitation upon this responsibility is conferred 
by stat. 26 Geo. Ill, c. 86. s. 1. by which the owners of vessels are 
further protected from any loss or damage by reason of any robbery, 
embezzlement, secreting, or making away with, of any gold, silver, 
diamonds, jewels, precious stones, or other goods or merchandize, 
or for any act, matter or thing, damage or forfeiture, occasioned 
without the privity and knowledge of the owners, further than the 
value of the ship with all her appurtenances, aud the full amount of 
the freight due, or to grow due during the voyage, although the 
master or mariners may be concerned in and privy to the loss. By 
the second section, the owners of vessels are entirely exempted from 
answering for any loss by fire, Aud by the third section, “ The 
a owners of vessels shall not be liable to answer for any loss bap* 
“ pening to gold, silver, diamonds, watches, jewels, or precious 
“ stones, by reason of any robbery, embezzlement, making away 
“with, or secreting thereof, unless the owner or shipper, at the 
u time of shipping, insert in the bill of ladiug, or otherwise declare 
“ in writing to the master or owner of the vessel, the nature, qua- 
“ lity, and value, of such gold, &c” The fifth section also contains 
a provision against diminishing the remedy against the master and 
mariners for any loss arising from any fraud, abuse, or malversation 
in them respectively. 

And by stat. 53 Geo. III. c. 159. reciting the two former sta*- 
tutes, it is provided by the first section, “ That the owners of ves- 
“ sels shall not be liable to answer for any loss or damage arising by 
“ reason of any act, neglect, matter or thing done, omitted, or 
“ occasioned without the fault °r privity of the owners, which may 
“ happen to any goods or merchandize, or other things laden on 
“ board the same ship or vessel, or which may happen to any other 
“ ship or vessel, or to any goods, wares, merchandize, or other 
“ things being iu or on board of any other ship or vessel, further 
“ than the value of the ship or vessel, and the freight due or to 
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happen that the law of jet son and average may occasion 
[ 108 ] a difference. Barcroff s case, as it is cited by Chief 
Justice Roller has some appearance of hardship : “ a 
“ box of jewels had been delivered to a ferryman, who 
“ knew not what it contained , and a sudden storm arising 
“ in the passage, he threw the box into the sea; yet it 

was 


“ grow due during the voyage." By the second section, “ The value 
w of the carriage of goods belonging to the owners of the vessel, 
u and also the hire due or to grow due by reason of any contract, 
“ except only such hire as in the case of a vessel hired for time, may 
“ not begin to be earned until the expiration of six calendar months 
“ after the happening of such loss or damage, shall be deemed and 
“ taken to be, and shall be considered as freight within the extent 

of this and the two preceding acts." The fourth section contains 
a provision against lessening the liability of the master and mariners. 
And the fifth, that the act shall not extend to lighters or vessels 
used solely in inland navigation, or any ship or vessel not duly 
registered according to law. The act also contains various regula¬ 
tions with respect to the mode of proceeding, in case the value of 
the ship and the appurtenances are not sufficient to make compen¬ 
sation for damages. 

In an action against several defendants as ship-owners, for da¬ 
mage sustained by the loss of goods laden on board their ship, it 
was holden, under the first section of the above statute, that they 
were not liable in that character beyond the value of the ship and 
freight due or to grow due, although the loss was occasioned by the 
misconduct of one of the defendants, who was both master and 
part-owner. It was also decided in the same case, that in estima¬ 
ting the value of the ship, the calculation is to be made at the time 
of the loss, and not at the time of the commencement of the 
voyage. And that the words “ freight due or to grow due" com¬ 
prehend all the freight for the voyage, and that it makes no differ¬ 
ence whether freight is paid in advance or not, and, therefore, in 
calculating the value of the freight, money actually paid in advance 
must be included. Wilson v. Dickson and others, 2 Barn, and 
Aid. 2. 
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" was resolved that he should answer for it ( K )now I 
cannot help suspecting, that there was proof in this 
case of culpable negligence , and probably the casket was 
both S7nall and light enough to have been kept longer 
on board than other goods; for in the case of Gravesend 
barge, cited on the bench by Lord Coke, it appears, that 
the pack which was thrown overboard in a tempest, and 
for which the bargeman was holden not answerable, was 
of great value and great weight; although this last cir¬ 
cumstance be omitted by Rolle , who says only, that the 
master of the vessel had no information of its contents (l) ; 

The subtilty of the human mind, in finding distinc¬ 
tions, has no bounds; and it was imagined by some, 
that, whatever might be the obligation of a ftargc-master, 
there was no reason to be equally rigorous in regard 
to the master of a ship; who, if he carry goods for 
profit , must indubitably answer for the ordinary neglect 
of himself or his mariners, but ought not, they said, to 
be chargeable for the violence of robbers : it was, how¬ 
ever, otherwise decided in the great case of Mors and |* 
Slav, where " eleven persons armed came on board the 
“ ship in the river , under pretence of impressing seamen, 

“ and forcibly took the chests which the defendant had 
“ engaged to carry and though the master w as entirely 
blameless, yet Sir Matthew Hale and his brethren, 
having heard both civilians and common lawyers, and, 
among them, Mr. Holt for the plaintiff, determined, 
on the principles just before established, that the bailor 
ought to recover (m). This case was frequently men¬ 
tioned 

(k) All. 93. 

(0 2 Bnlstr. 280. 2 Ro. Abr. 667. 

(m) 1 Ventr. 190. 238. Raym. 220. 


o 
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tioned afterwards by Lord Holt, who said, that ? the 
« declaration was drawn by the greatest pleader in JBng- 
“ land of his time ( n). v 

Still farther : since neither the element , on which the 
goods are carried, nor the magnitude and form of the 
carriage, make any difference in the responsibility of the 
bailee, one would hardly have conceived, that a diversity 
could have been taken between a letter and any other 
thing. Our common law, indeed, was acquainted with 
no such diversity; and a private post-master was pre¬ 
cisely in the situation of. another carrier; but the statute 
of Charles II. haying established a general post-office, 
and taken away the liberty of sending letters by z private 
post (o), it was thought that an alteration was made in 


[ 110 ] the obligation of the post-master general ; and in the 
Caw of Lank case of Lane and Cotton , three judges determined, 
a&d Cotton. a g a i ns t the fixed an d well-supported opinion of Chief 


Justice Holt, “ that the post-master was not answer- 
u able for the loss of a letter with exchequer bills in 
u it ( p )now this was a case of ordinary neglect, for 


the 


(n) Ld. Raym. 920. 

(o) 12 Cha. II. ch. 35. See the subsequent statutes. 
O) Carth. 487. 12 Mod. 432. (3) 


(3) 1 Id. Raym, 646. S.C. See also Whitfield v. Lord Le 
Despencer, Cowper, 754. where the decision in Lane v. Cotton is 
confirmed; and where it is settled, that no action of the kind can 
be supported except in the circumstance of personal misconduct io 
any party employed in the post office. In the case of Whitfield v. 
Lord Le Despencer, which was an action brought against the Post¬ 
master General, for a bank note stolen by one of the sorters out of a 
letter delivered into the Post Office, Lord Mansfield, relying upon 
the public nature of the post-master's employment—that the inferior 
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the bills were stolen out of the plaintiflVletter in the 
defendant's office (j); and as the master has a great 
salary for the discharge of his trust; as he ought clearly 
to answer for the acts of his clerks and agents ; as the 
statute, professedly enacted for safety as well as dis¬ 
patch, could not have been intended to deprive the sub¬ 
ject of any benefit which he before enjoyed ; for these 
reasons, and for many others, I believe that Cicero 
would have said what he wrote 011 a similar occasion to 
Trebatius, “ Ego tamen ScjbVolje assentior (/).” It [ m ] 
would, perhaps, have been different under the statute , it 
the post had been robbed either by day or by night , 
when there is a necessity of travelling, but even that 
question would have been disputable; and here I may 
conclude this division of my Essay with observing, in 
the plain but empbatical language of St. German, 

“ that all the former diversities be granted by secondary 

u - conclusions 

(q) .In addition to the authorities before cited, p. 14. n. ( 0 ), for the dis¬ 
tinction between a loss by stealth and by robbery, sec Dumoulin, tract. I)e 
eo quod interest, n. 184. and Rosella casuum, 28. b. This last is the 
book which St German improperly calls Summa lioselk, and by misquoting 
which he misled me in the passage concerning the fall of a house, p. 68. The 
words of the author, Trovamala , are these : ° Domus tua minabatur ruinam ; 

“ domus corruit, et interficit equum tibi commodatum ; certe non potest did 
" casus fortuitus; quia diligentissimus rcpar&sset doimim, vel ibi non habi- 
** t&sscfc; si autem domus non minabatur ruinam, $e<l impetu tempestatis 
" validse corruit,non e«t tijn imputandum.” 

(r) Epist ad Fam. VII. 22. 


officers, though appointed by him, gave security to the crown,-—■ 
that they were subject to heavy penalties, and what in others would 
be a breach of trust, was in them declared to be a capital felony; 
decided, in concurrence with the other judges, that the action 
could not be maintained. See Nicholson v, Mounsey, 15 East, 884. 

o2 
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“ conclusions derived upon the law of reason, without 
“ any statute made in that behalf; and, peradventure, 

“ laws and the conclusions therein be the more plain 
u and the more open ; for if any statute were made therein, 

“ I think verily, more doubts and questions would arise 
“ upon the statute , than doth now, when they be only 
“ argued and judged after the common law (s)P 

Before I finish the historical part of my Essay, in 
which I undertook to demonstrate u that a perfect har~ 
“mony subsisted on this interesting branch of jurispru¬ 
dence in the codes of nations most eminent for legal 
“ wisdom (t),” I cannot forbear adding a few remarks on 
the institutions of those nations who are generally called 
barbarous , and who seem in many instances to have 
deserved that epithet: although traces of sound reason¬ 
ing and solid judgment appear in most of their ordi¬ 
nances. 

By the ancient laws of the Wisigoths, which are 
indeed rather obscure, the “ keeper of a horse or an ox 
u for hire, as well as a hirer for use, was obliged, if the 
“ animal perished, to return another of equal worth : ,> 
the law of the Baiuvarians on this head is nearly in the 
same words ; and the rule is adopted with little altern¬ 
ation in the capitularies of Charlemagne and Lewis the 
Pious (w), where the Mosaic law before cited concerning 
a borrower may also be found (w). In all these codes a 

depositary 

(?) Doct. and Stud. dial. 2. chap. 38. last sentence. 

(t) P. 11. 

(u) Lindenbrog, LL. Wisigoth- lib. 5. tit. 5. § 1, 2, 3. and LL. Bamvar . 
tit. 14. $ 1, 2, 3, 4. Capitul . lib. 5. $ 204. 

(w) Capitul . lib. 6. $ 22. Exod. xxii. 14, 15. 
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depositary of gold, silver, or valuable trinkets, is made 
chargeable, if they are destroyed by fire , and his oivn 
goods perish not with them ; a circumstance which some 
other legislators have considered as conclusive evidence 
of gross neglect or fraud : thus by the old British Tract, 
called the Book of Cynawg, a person who had been 
robbed of a deposit, was allowed to clear himself by 
making oath, with compurgators, that he had no con¬ 
cern in the robbery, unless he had saved his own goods ; 
and it was the same, I believe, among the Britons in the 
case of a loss by fire , which happened without the fault 
of the bailee; although Howel the Good seems to have 
been rigorous in this case for the sake of public secu-. 
rity (t). There was one regulation in the Northern 
code, which I have not seen in that of any other nation : 
if precious things were deposited and stolen, time was 
given to search for the thief, and if he could not be found 
within the time limited, a moiety of the value was to be 
paid by the depositary to the owner, “ ut damnum ex 
4( medio uterque sustineret (y)” 

Now I can scarce persuade myself, that the phrase 
used in these laws, si id permit, extends to a perishing 
by inevitable accident; nor can I think that the old 
Gothic law, cited by Stiernhook , fully proves his asser¬ 
tion, that a a depositary was responsible for irresistible 
force but i observe, that the military lawgivers of the 
North, who entertained very high notions of good faith 
and honour, were more strict than the Romans in the 

duties 

(x) LL. Bywtl Dda, lib. 3. cap. 4. $ 22. and lib. 3* cap. 3* $4°* See 
also Stiernh, De Jur.Sueon. p. 256, 257. 

(y) LL. Wtiifoth. lib. 5. tit. 5. $ 3. 
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duties by which depositaries and other trustees were 
bound: an exact conformity could hardly be expected 
between the ordinances of polished states, and those of 
a people who could suffer disputes concerning bailments 
to be decided by combat; for it was the Emperor Fre¬ 
derick IL, who abolished the trial by battle in cases of 
contested deposits, and substituted a more rational mode 
of proof ( z ). 

I purposely reserved to the last the mention of the 
Hindu, or Indian, code, which the learning and indus¬ 
try of my much-esteemed friend, Mr. Halhed , has made 
accessible to Europeans (4), and the Persian translation 
of which I have had the pleasure of seeing; these laws, 
which must in all times be a singular object of curiosity, 
are now of infinite importance ; since the happiness of 
millions, whom a series of amazing events has subjected 
to a British power, depends on a strict observance of 
them. 

It is pleasing to remark the similarity, or rather iden¬ 
tity, of those conclusions, which pure unbiassed reason 

in 

(z) LL. Lovgobard. lib. 2. tit. 55, § 35. Constit. Neapol lib. 2. tit. 34. 


(4) By an English translation, published in 1781, the preface to 
the work contains many valuable remarks on the history and anti¬ 
quities of India : with respect to the code, Sir William Jones truly 
observes, that " the rules of the Pundits concerning succession to 
“ property , the punishment of offences, and the ceremonies of religion , 
"are widely different from oursit may, however, be remarked, 
that the chapter u of the division of inheritable property," and that 
" of justice," are by no means unworthy the attention of the British 
lawyer, who is disposed to extend the researches connected with his 
professional science. Haihed's Code of Gentoo Laws. 
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in all ages and nations seldom fails to draw, in such juri¬ 
dical inquiries as are not fettered and manacled by posi¬ 
tive institution; and although the rules of the Pundits 
concerning succession to property, the punishment of 
offences, and the ceremonies of religion , are widely differ¬ 
ent from ours, yet in the great system of contracts and the 
common intercourse between man and man, the Pootee 
of the Indians (5), and the Digest of the Romans, are 
by no means dissimilar (a). 

Thus it is ordained by the sages of Hindustan , that 
“ a depositor shall carefully inquire into the character of 
“ his intended depositary ; who, if he undertake to keep 
u the goods, shall preserve them with care and attention , 

hut shall not be bound to restore the value of them, 
<f if they be spoiled by unforeseen accident , or burned, or 
“stolen; unless he conceal any part of them that has 
“ been saved, or unless his own effects be secured , or un~ 
“ less the accident happen after his refusal to redeliver 

the goods on a demand made by the depositor, or 
u while the depositary, against the nature of the trust, 
“ presumes to make use of them in other words, “the 
“ bailee is made answerable for fraud, or for such negli.- 
u genet (6) as approaches to it (6) ” 

So 

(a) " Hjbc omnia,” says Gtiotius, “ Romanis quidem congruunt legibus, 

** sec non ex ilits primitus, sed ex aquitate naturali, veniunt: quare eadem 
“ apud alias quoque gentes reperire est.” De Jure Belli ac Pacis, lib. 2. 
cap. 12. $ 13. 

( b ) Gentoo Laws, chap. 4. See before, p. 47. 

(5) Dr. Robertson (see his Disquisition on India, Appendix, p. 
247 —254.) bestows his approbation on the Indian Code, and com¬ 
pares it with that of Justinian. 

(6) The words of this part of the Brnminical institutions are so¬ 
lemn and remarkable: they prove that the oriental notions on the 




So a borrower is declared to be chargeable even for 
casualty or violence, if he fail to return the thing after 
the completion of the business for which he borrowed 
it; but not, if it be accidentally lost or forcibly seized, 
before the expiration of the time, or the conclusion of 
the alFair, for which it was lent (c): in another place it 
is provided, that, if a pledge be damaged or lost by un- 
[ ll6 ] foreseen accident, the creditor shall nevertheless recover 
his debt with interest, but the debtor shall not be enti¬ 
tled to the value of his pawn (d) ; and that, if the pledgee 
use the thing pledged, he shall pay the value of it to the 
pledgor in case of its loss or damage, whilst he uses it ( e ). 

In the same manner, if a person hire a thing for use , 
or if any metal be delivered to a workman , for the pur¬ 
pose of making vessels or ornaments, the bailees are 
holden to be discharged, if the thing bailed be destroyed 
or spoiled by natural misfortune or the injustice of the 
ruling power, unless it be kept after the time limited 
for the return of the goods, or the performance of the 
work (/). 

All these provisions are consonant to the principles 

es- 

(c) Same chapter. See before, p. 68. 

(d) Chap. 1. $ 1. Before, p. 84, 85. 

( e ) Chap. 1. § 2. Before, p. 81. 

(/) Chap. 4. and chap. 10. Before, p. 88, 91. 


subject of hospitality to persons, are extended with scrupulous con¬ 
sistency to the deposit of goods. “ If a person should make use of 
u any property intrusted to him, or it be spoiled for want of his care 
“ and attention, then whatever crime it is for a woman to abuse her 
“ husband, or for a man to murder his friend, the same degree of 
u guilt shall be imputed to him, and the value of the trust must be 
u made good.* Gentoo Laws, c. 4. p. 120. 




established in this »Essay; and I cannot help thinking, 
that a clear and concise treatise, written in the Persian 
or Arabian language, on the law of Contracts , and evinc¬ 
ing the general conformity between the Asiatic and Eu¬ 
ropean systems, would contribute, as much as any regu¬ 
lation whatever, to bring our English law into good odour 
among those whose fate it is to be under our dominion, 
and whose happiness ought to be a serious and continual 
object of our care. 

Thus have I proved, agreeably to my undertaking, 
that the plain elements of natural late, on the subject of [117] 
Bailments, which have been traced by a short analysis , 
are recognised and confirmed by the wisdom of nations (g); 
and i hasten to the third, or synthetical , part of my work, 
in which, from the nature of it, most of the definitions 
and rules already given must be repeated with little vari¬ 
ation inform , and none in substance: it was at first my de¬ 
sign to subjoin, with a few alterations, the Synopsis of 
Delrio ; but finding that, as Bynkershoek expresses 
himself, with an honest pride, I had leisure sometimes to 
write, but never to copy , and thinking it unjust to embel¬ 
lish any production of mine with the inventions of ano¬ 
ther, I changed my plan ; and shall barely recapitulate s J n 

the doctrine expounded in the preceding pages, observ¬ 
ing the method which logicians call Synthesis, and in 
which all sciences ought to be explained. 

I. To begin then with definitions: 1. Bailment is a Definitions. 
delivery of goods in trust, on a contract expressed or im¬ 
plied ; that the trust shall be duly executed, and the goods 
redelivered , as soon as the time or use for which they were 
bailed shall have elapsed or be performed . 

2. Deposit 


(g) Before, p. 4. and 11. 
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2. Deposit is a bailment of goods to be kept for the 
bailor without a recompence . 

3. Mandate is a bailment of goods, without reward , 
to be carried from place to place, or to ham some act per¬ 
formed about them . 

4. Lending foe use is a bailment of a thins? for a 
certain time to be used by the borrower without paying 
for it. 

5. Pledging is a bailment of goods by a debtor to 
his creditor to be kept till the debt be discharged . 

6. Letting to hike is, 1. a bailment of a thing to 
be used by the hirer for a compensation in money; or, 2. 
a letting out of work and labour to be done, or cake 
and attention to be bestowed , by the bailee on the 
goods bailed, and that for a pecuniary recompence; or, 3. 
of care and pains in carrying the things delivered from 
one. place to another for a stipulated or implied reward. 

7. Innominate bailments are those where the 
compensation for the use of a thing, or for labour and 
attention, is not pecuniary; but either, 1. the reciprocal 
use, or the gift of some other thing; or, 2. work and 
pains , reciprocally undertaken; or, 3. the use or gift of 
another thing in consideration of care and labour, and 
conversely. 

8. Ordinary mglect is the omission of that care which 
every man of common prudence, and capable of governing 
a family, takes of his oum concerns. 

9. Gross neglect is the want of that care which every 
man of common sense , haw inattentive soever, takes of his 
own property. 

10. Slight neglect is the omission of that diligefice 
which very circumspect and thoughtful persons use in 
securing their own goods and chattels. 

11. A naked contract is a contract made without 
consideration or recompence. 
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II. The rules, which may be considered as axioms Rules, 
flowing from natural reason, good morals, and sound 
policy, are these: 

1. A bailee, who derives no benefit from his under¬ 
taking, is responsible only for gross neglect. 

2. A bailee, who alone receives benefit from the bail¬ 
ment, is responsible for slight neglect. ' 

3. When the bailment is beneficial to both parties, the 

bailee must answer for ordinary neglect. * 

4. A special agreement of any bailee to answer 
for more or less, is in general valid. 

5. All bailees are answerable for actual fraud, even 
though the contrary be stipulated. 

6. No bailee shall be charged for a loss by inevitable 
accident or irresistible force, except by special agree¬ 
ment. 

7. Robbery by force is considered as irresistible ; but 
a loss by private stealth is presumptive evidence of 
ordinary neglect.. 

8. Gross neglect is a violation of good faith. 

9. No action lies to compel performance of a miked 
contract . 

10. A reparation may be obtained by suit for every 
damage occasioned by an injury. 

11. The negligence of a servant, acting by his mas - [ i$0 ] 

ter 9 s express or implied order , is the negligence of the 
MASTER. 

III. From these rules the following propositions are Propositions, 
evidently deducibie. 

1. A depositary is responsible only for gross 
neglect: or, in other words, for a violation of good faith. 

2. A depositary, whose character is known to his 
depositor, shall not answer for mere neglect, if he take 
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no better care of his own goods M and they also be spoiled 
or destroyed. 

3. A mandatary to carry is responsible only for 
G jtoss neglect, or a breach of good faith. 

4. A mandatary to perform a work is bound to use 
a degree of diligence adequate to the performance of it . 

5. A man cannot be compelled by action to per* 
form his promise of engaging in a deposit or a man¬ 
date. 

5. A reparation may be obtained by suit for damage 
occasioned by the non-performance of a promise to 
become a depositary or a mandatary. 

7. A borrower for use is responsible for slight 
negligence. 

8. A pawnee is answerable for ordinary neglect. 

9« The hirer of a thing is answerable for ordinary 

neglect. 

10. A workman for hire must answer for ordinary 
neglect of the goods bailed, and apply a degree of skill 
equal to his undertaking . 

11. A letter to hire of his care and attention 
is responsible for ordinary negligence. 

12. A carrier for hire, by land or by water, is 
answerable for ordinary neglect. 

IV. To these rules and propositions there are some 
exceptions: 

1. A man who spontaneously and officiously engages 
to keep, or to carry , the goods of another, though with¬ 
out reward, must answer for slight neglect. 

2. If a man, through strong persuasion and with reluc¬ 
tance, undertake the execution of a mandate, no more 
can be required of him than a fair exertion of his ability . 

3. All bailees become responsible for losses by ca- 
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sualty or violence, after their refusal to return the 
things bailed on a lawful demand. 

4. A borrower and a hirer are answerable in all 
events, if they keep the things borrowed or hired after 
the stipulated time , or use them differently from their 
agreement. 

5. A depositary and a pawnee are answerable in 
all events, if theywse the things deposited or pawned. 

6. An innkeeper is chargeable for the goods of his 
guest within his inn 9 if the guest be robbed by the servants 
or inmates of the keeper. 

7. A common carrier, by land or hy water y must [ 122] 
indemnify the owner of the goods carried, if he be rob¬ 
bed of them. 

V. It is no exception, but a corollary , from the rules , General corol- 
that “ every bailee is responsible for a loss by accident ,ar ^ R,,d remark * 
** or force, however inevitable or irresistible , if it be 
u occasioned by that degree of negligence , for which the 
“ nature of his contract makes him generally answerable 
and I may here conclude my discussion of this important 
title in jurisprudence with a general and obvious remark; 
that “ all the preceding rules and propositions may be 
“ diversified to infinity by the circumstances of every par- 
“ ticular caseon which circumstances it is on the 
Continent the province of & judge appointed by the sove¬ 
reign, and in England, to our constant honour and 
happiness, of a jury freely chosen by the parti es,firially 
to decide: thus, when a painted cartoon , pasted on can¬ 
vas, had been deposited, and the bailee kept it so near a 
damp wall, that it peeled and was much injured, the 
question, u whether the depositary had been guilty of 
u gross neglect,” was properly left to the jury, and, on 
a verdict for the plaintiff with pretty large damages, the 

court 
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tiourt refused to grant a new trial (A); but it was the 
judge who determined, that the defendant was by law 
responsible for gross negligence only ; and if it had been 
proved, that the bailee had kept his own pictures of the 
same sort in the same place and manner, and that they too 
had been spoiled, a new trial would, I conceive, have 
been granted; and so, if no more than slight neglect 
had been committed, and the jury had, nevertheless, 
taken upon themselves to decide against law, that a bailee 
without reward was responsible for it. 

Should the method used in this little tract be approved, 
I may possibly not want inclination, if I do not want 
leisure, to discuss in the same form every branch of 
English law, civil and criminal, private and public; after 
which it will be easy to separate and mould into distinct 
works, the three principal divisions; or the analytical, 
the historical , and the synthetical, parts. 

The great system of jurisprudence, like that of the 
universe, consists of many subordinate systems, all of 
which are connected by nice links and beautiful depen¬ 
dencies ; and each of them, as I have fully persuaded 
myself, is reducible to a few plain elements, either the 
wise maxims of national policy and general convenience, 
or the positive rules of our forefathers, which are seldom 
deficient in wisdom or utility: if Law be a science, and 
really deserve so sublime a name, it must be founded on 
principle, and claim an exalted rank in the empire of 
reason; but if it be merely an unconnected series of 
decrees and ordinances, its use may remain, though its 
dignity be lessened, and He will become the greatest 

lawyer 


(Ji) 2 Stia* 1099. Mytton and Cock. 
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lawyer who has the strongest habitual or artificial memory. 

In practice, law certainly employs two of the mental [ 124 
faculties; reason, in the primary investigation and deci¬ 
sion of points entirely new ; and memory , in transmitting 
to us the reason of sage and learned men, to which our 
own ought invariably to yield, if not from a becoming 
modesty, at least from a just attention to that object, for 
which all laws are framed and all societies instituted, 

THE GOOD OF MANKIND. 
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Coggs v. Bernard. 

S. C. Corn. 133. Salk. 26. 3 Sulk. II, Holt. 13. Entry. Sulk. 735. 

3 Ld. Hoy in. 163. 

In an action upon the case the plaintiff declared, quod 
cum Bernard the defendant, the tenth of November, 13 
Will. 3. at, fyc. assumpsisset, salvo et secure elevare , (An- 
glice , to take up) several hogsheads of brandy then in a 
certain cellar in D. et salvo et secure deponere (Anglice, 
to lay them down again) in a certain other-cellar in Water- 
lane, the said defendant and his servants arid agents turn 
negligenter et improvide put them down again into the 
said other cellar, quod per defectum cum ipsius the de¬ 
fendant, his servants and agents, one of the casks was 
staved, and a great quantity of brandy, viz* so many gal¬ 
lons of brandy, was spilt. After not guilty pleaded, and 
a verdict for the plaintiff, there was a motion in arrest of 
judgment, for that it was not alledged in the declaration 
that the defendant was a common porter, nor averred that 
he had any thing for his pains. And the case being 

thought 

(a) Vide ante, 58. 

P 


2 Ld. Raym. 
909 . 


If a man under¬ 
takes to carry 
goods (a) safely 
and securely, he 
is responsible 
for any damage 
they may sustain 
in the carriage 
thro’ his.neglect 
tho’ he was not 
a common car¬ 
rier and was to 
have nothing for 
the carriage. 
Vide 1 H. Bl. 

158. ante p. 52. 
n. 2, 




APPENDIX. 


ii 


fill 


. 


thought to be a case of great consequence, it was this day 
* argued seriatim by the whole court. 

Gould , Justice.—I think this is a good declaration. 
The objection that has been made is, because there is 
not any consideration laid. But I think it is good either 
way, and that any man, that undertakes to carry goods, is 
liable to an action, be he a common carrier or whatever 
he is, if through his neglect they are lost, or come to any 
damage: and if a premium be laid to be given, then it is 
without question so. The reason of the action is, the 
particular trust reposed in the defendant, to which he 
has concurred by his assumption, and in the executing 
which he has miscarried by his neglect. But if a man 
undertakes to build a house, without any thing to be had 
(a) Vide 2 Ld. for his pains, an (a) action will not lie for non-perform- 
T-T'^aute ance, because it is nudum pactum. So is the 3 H, 6. 36. 
54. n * 4 * So if goods are deposited with a friend, and are stolen 
from him, no action will lie. 29 ^Lss. 28. But there 
will be a difference in that case upon the evidence, how 
the matter appears; if they were stolen by reason of a 
gross neglect in the bailee, the trust will not save him 
from an action; otherwise, if there be no gross neglect. 
So is Doct. and Stud. 129* upon that difference. The 
same difference is where he comes to goods by finding. 
Doct . and Stud, ubi supra. Ow. 141. But if a man takes 
upon him expressly to do such a fact safely and securely, 
if the thing comes to any damage by bis miscarriage, an 
action will lie against him. If it be only a general bail¬ 
ment, the bailee will not be chargeable, without a gross 
neglect. So is Keiho. 160. 2 11. 7• 11. 22 Ass. 41. 
I R. 10. Bro. action sur te case , 78. Southcote’s case is 
a hard case indeed, to oblige all men, that take goods 
to keep, to a special acceptance, that they will keep 
them as safe as they would do their own, which is a 

thing 



thing no mau living that is not a lawyer could think of: o Uaym. 
and indeed it appears by the report of that case in Cro. 


EL 815. that it was adjudged by two judges only, viz. 
Gawdy and Clench . But in 1 Ventr . 121. there is a 
breach assigned upon a bond conditioned to give a true 
account, that the defendant had not accounted for SQL 
the defendant showed that he locked the money up in 
his master’s warehouse, and it was stole from thence, and 
that was held to be a good account. But when a man 
undertakes specially to do such a thing, it is not hard to 
charge him for his neglect, because lie had the goods 
committed to his custody upon those terms. 

Powys agreed upon the neglect. 

Powell. The doubt is, because it is not mentioned 
in the declaration, that the defendant had any thing for 
his pains, nor that he was a common porter, which of 
itself imports a hire, and that he is to be paid for his 
pains. So that the question is, whether an action will 
lie against a man for doing the office of a friend; when 
there is not any particular neglect shown ? And 1 hold, 
an action will lie, as this case is. And in order to make 
it out 1 shall first show, that there are great authorities 
for me, and none against me; and then secondly, I shall 
show the reason and gist of this action: and then thirdly, „ 
I shall consider Southcote* s case. 

\ 4 Those authorities in the Register 110. a . h. of the 
pipe of wine, and the cure of the horse, are in point, and 
there can be no answer given them, but that they are 
writs, which are framed short. But a writ upon the case 
must mention every thing that is material in the case, and 
nothing is to be added to it in the count, but the time, 

V 2 and 
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and such other circumstances. But even that objection 
is answered by Hast. Entr. 13. c. where there is a decla¬ 
ration so general. The year books are full in this point. 
43 Ed. 3. 33. a. there is no particular act showed. There 
indeed the weight is laid more upon the neglect than the 
contract. But in 48 Ed. 3. 6. and 19 H. 6. 4f). there the 
action is held to lie upon the undertaking, and that with¬ 
out that it would not lie ; and therefore the undertaking 
is held to be the matter traversable, and a writ is quashed 
for want of laying a place of the undertaking. 2 H. 1. 
11.7 //. 4. 14. these cases are alt in point, and the ac¬ 
tion adjudged to lie upon the undertaking. 

2. Now to,.give the reason of these cases, the gist of 
these actions is the undertaking. The party’s special 
assumpsit and undertaking obliges him so to do the thing, 
that the bailor come to no damage by his neglect. And 
the bailee in this case shall answer accidents, as if the 
goods are stolen; but not such accidents and casualties 
as happen by the act of God, as lire, tempest, fyc. So 
2 Ld. Rayrn. it is 1 Jones 179* Palm . 548. For the bailee is not 
bound, upon any undertaking against the act of God. 
Justice Jones in that case puts the case of the 22 Ass. 
where the ferryman overladed the boat. That is no au¬ 
thority I confess in that case, for the action there is 
founded upon the ferryman’s act, viz. the overlading the 
boat. But it would not have lain, says he, without that 
act; because the ferryman, notwithstanding his under¬ 
taking, was not bound to answer for storms. But that 
act would charge him without any undertaking, because 
it was his own wrong to overlade the boat. But bailees 
are chargeable in case of other accidents, because they 
have a remedy against the wrong-doers: as in case the 
goods are stolen from him, an appeal of robbery will lie, 

wherein 
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wherein he may recover the goods, which cannot be had 
against enemies, in case they are plundered by them; 
and therefore in that case he shall not be answerable. 

But it is objected, that here is no consideration to ground 
the action upon. But as to this, the difference is, be¬ 
tween being obliged to do the thing, and answering for 
things which he has taken into his custody upon such an 
undertaking. An (a) action indeed will not lie for not (a) Vide 2 U. 
doing the thing, for want of a sufficient consideration; t^Lfk^ihere 
but yet if the bailee will take the goods into his custody, ante 
he shall be answerable for them ; for the taking the goods "* 4 ’ 
into his custody is his own act. And this action is 
founded upon the warranty, upon which I have been 
contented to trust you with the goods, which without 
such a warranty I would not have done. And a man Warranty with- 
may warrant a thing without any consideration. And °!! t a . con8 ' der " 
therefore when I have reposed a trust in you, upon your But see 3 Bl. 
undertaking, if I suffer, when I have so relied upon you, Com * 166 ‘ 

I shall have my action. Like the case of the Countess 
of Salop . An action will not lie against a tenant at will 
generally, if the house be burnt down. But if the action 
had been founded upon a special undertaking, as that in 
consideration, the lessor would let him live in the house, 
he promised to deliver up the house to him again in as 
good repair as it was then, the ( b ) action would have lain ( b ) Vide Com. 
upon that special undertaking. But there the action was 
laid generally. 

3. Southcole's (c) case is a strong authority, and the 
reason of it comes home to this, because the general 

bailment 

(c) The notion in Southcote’s case, 4 Rep. 83. b. that a general bailment 
and a bailment to be safely kept is all one, was denied to be law bj' the 
whole court, ex relatione m*ri Banbury . Note to 3d Ed. 
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bailment is there taken to be an undertaking to deliver 
the goods at all events, and so the judgment is founded 
upon the undertaking. But I cannot think, that a gene¬ 
ral bailment is an undertaking to keep the goods safely 
at all events. That is hard. Coke reports the case upon 
that reason, but makes a difference where a man under¬ 
takes specially, to keep goods as he will keep his own. 
Let us consider the reason of the case. For nothing is 
2 Ld. iiajjt/L law that is not reason. Upon consideration of the au~ 
912. thorities there cited, I find no such difference. In 9 Ed. 
4. 40. b. there is such an opinion by Danby. The cade 
in 3 II. 7. 4. was of a special bailment, so that that case 
cannot go very far in the matter. 6 If. 7. 12. there is 
such an opinion by the bye* And this is all the founda¬ 
tion of Southcote's case. But there are cases there cited, 
which are stronger against it, as 10 II. 7. 26. 29 Ass. 28. 
Vide ante 7 d. the case of a pawn. My lord Coke would distinguish 
that case of a pawn from a bailment, because the pawnee 
has a special property in the pawn; but that will make 
no difference, because lie has a special property in the 
tiling bailed to him to keep. 8 Ed. 2. Fitzh. Detinue, 59. 
the case of goods bailed to a man, locked up in a chest, 
and stolen ; and for the reason of that case, sure it would 
be hard, that a man that takes goods into his custody to 
keep for a friend, purely out of kindness to his friend, 
should be chargeable at all events. But then it is an¬ 
swered to that, that the bailee might take them specially. 
There are many lawyers don’t know that difference, or 
however it may be with them, half mankind never heard 
of it. So for these reasons,I think a general bailment is 
not, nor cannot foe taken to be, a special undertaking to 
keep the goods bailed safely against all events. But if 
4 *? IfnT a man does undertake specially to keep goods safely, 
that is a warranty, and will oblige the bailee to keep them 

safely 
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safely, against perils, where he has his remedy over, but 
not against such where lie has no remedy over. 


TIolt, Chief Justice.—The case is shortly this. This 
defendant undertakes to remove goods from one cellar 
to another, and there lay them down safety, and he ma¬ 
naged them so negligently, that for want of care in him 
some of the goods were spoiled. Upon not guilty pleaded, 
there has been a verdict for the plaintiff, and that upon 
full evidence, the cause being tried before me at Guild¬ 
hall. There has been a motion in arrest of judgment, 
that the declaration is insufficient, because the defendant 
is neither laid to be a common porter, nor that he is to 
have any reward for his labour. So that the defendant 
is not chargeable by his trade, and a private person can¬ 
not be charged in an action without a reward. 

I have had a great consideration of this ease, and be¬ 
cause some of the books make the action lie upon the 
reward, and some upon the promise, at first 1 made a 
great question, whether this declaration was good. But 
upon consideration, as this declaration is, I think the 
action will well lie. In order to show the grounds, upon 
which a man shall be charged with goods put into his 
custody, I must show the several sorts of bailments. 

„ And (a) there are six sorts of bailments. The first sort y\dc ante 
of bailment is, a bare naked bailment of goods, delivered 
by one man to another to keep for the use of the bailor; 2 R a ym . 

and this I call a depositum, and it is that sort of bailment 913. 
which is mentioned in Southcote s case. The second Comraodatum. 
sort is, when goods or chattels that are useful, are lent to 
a friend gratis , to be used by him; and this is called 
commodatum, because the thing is to be restored i n specie. 

The third sort is, when goods are left by the bailee to be 


used 



mi 


Pawns. 


Things to be 
carried, &c. for 
a reward. 

To be carried 
without reward. 


A man who re¬ 
ceives goods to 
keep gratis for 
the use of the 
bailor is not 
answerable for 
their loss or for 
any damage 
they may sus¬ 
tain, unless he 
was guilty of 
some gross neg¬ 
lect with respect 
to them. 

Vide Str. 1099. 
Nor even then 
if he was guilty 
of the same neg¬ 
lect with re¬ 
spect to his own. 
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used by him for hire; that is called locatio et conductio , 
and the lender is called locator , and the borrower con¬ 
ductor. The fourth sort is, when goods or chattels are 
delivered to another as a pawn, to be a security to him 
for money borrowed of him by the bailor; and this is 
called in Latin, vadium, and in English ,a pawn or a pledge. 
The fifth sort is when goods or chattels are delivered to 
be carried, or something is to be done about them for a 
reward to be paid by the person who delivers them to 
the bailee, who is to do the thing about them. r I he sixth 
sort is when there is a delivery of goods or chattels to 
somebody, who is to carry them, or do something about 
them gratis, without any reward for such his work or 
carriage, which is this present case. I mention these 
things, not so much that they are all of them so neces¬ 
sary in order to maintain the proposition which is to be 
proved, as to clear the reason of the obligation, which is 
upon persons in cases of trust. 

As to the ( a) first sort, where a man takes goods in 
his custody to keep for the use of the bailor, I shall con¬ 
sider, for what things such a bailee is answerable. He 
is not answerable, if they are stolen without any fault in 
him, neither will a common neglect make him charge¬ 
able, but he must be guilty of some gross neglect. 
There is I confess a great authority against me, where it 
is held, that a general delivery will charge the bailee to 
answer for the goods if they are stolen, unless the 
goods are specially accepted, to keep them only as you 
will keep your own. But ( b) my lord Coke has improved 
the case in his report of it, for he will have it, that there 
is no difference between a special acceptance to keep 

safely, 

(6) Vide 3}Ld. Raym. 655. ante 41. 
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(a) Vide ante 36. 
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safely, and an acceptance generally to keep. But there I>. acc. 2 Ld. 
is no reason nor justice in such a case of a general bail- semb. ^c?* 
ment, and where the bailee is not to have any reward) Burr. 2300. 
but keeps the goods merely for the use of the bailor, to 
charge him without some default in him. For if he 
keeps the goods in such a case w ith an ordinary care, he 
has performed the trust reposed in him. But according 
to this doctrine the bailee must answer for the wrongs of 
other people, which he is not, nor cannot be, sufficiently 
armed against. If the law be so, there must he some 
just and honest reason for it, or else some universal set¬ 
tled rule of law, upon which it is grounded ; and there¬ 
fore it is incumbent upon them that advance this doc¬ 
trine, to show an undisturbed rule and practice of the 
law according to this position. But to show that the 
tenor of the law was always otherwise, I shall give a his¬ 
tory of the authorities in the books in this matter, and 
by them show, that there never was anv such resolution 2 Ld, Raym. 
given before Southcote’ s case. The 29 Ass, 28. is the 914. 
first case in the books upon that learning, and there the 
opinion is, that the bailee is not chargeable, if the goods 
are stolen. As for 8 Edw, 2 Fitz, Detinue , 59. where 
goods were locked in a chest, and left with the bailee, 
and the owner took away the key* and the goods were 
stolen, and it was held that the bailee should not answer 
for the goods. That case they say differs, because the 
bailor did not trust the bailee with them. But I cannot 
see the reason of that difference, nor why the bailee 
should not be charged with goods in a chest, as well as 
with goods out of a chest. For the bailee has as little 
power over them, when they are out of a chest, as to any 
benefit he might have by them, as when they are in a 
chest; and he has as great power to defend them in one 
case as in the other. The case of 9 Edw . 4. 40. b, was 

but 
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but a debate at bar. For Dauby was but a counsel 
then, though he had been chief justice in the beginning 
of Eel. 4. yet he was removed, and restored again upon 
the restitution of Hen . G. as appears by Dugdak’s Chro¬ 
nica Series . So that what he said cannot be taken to be 
any authority, for he spoke only for his client; and 
Genney for his client said the contrary. The case in 
3 Hen. 7. 4. is but a sudden opinion, and that but by 
half the court; and yet that is the only ground for this 
opinion of my lord Coke, which besides he has improved. 
But the practice has been always at Guildhall , to dis¬ 
allow that to be a sufficient evidence to charge the 
bailee. And it was practised so before my time, all 
Chief Justice Pemberton 9 s time, and ever since, against 
the opinion of that case. When 1 read Southcote 9 s case 
heretofore, I was not so discerning as my brother Powys 
tells us he was, to disallow that case at first, and came 
not to be of this opinion, till I had well considered and 
digested that matter. Though I must confess reason is 
strong against the case to charge a man for doing such a 
friendly act for his friend, but so far is the law from 
being so unreasonable, that such a bailee is the least 
chargeable for neglect of any. For if he keeps the 
goods bailed to him but as he keeps his own, though he 
keeps his own but negligently, yet he is not chargeable 
for them; for the keeping them as he keeps his own, is 
an argument of his honesty. A fortiori he shall not be 
charged, where they are stolen without any neglect in 
him. Agreeable to this is Bracton , lib. 3. c. 2.99. b . J . S. 
ay ad quern res deponitur y re obligatur, et de ea re, quam 
accepit , restituenda tenetur, et etiam ad id, si quid in re de - 
posita dolo commiseril; culpa auteni nomine non tenetur, 
scilicet desidia vel ‘ negligentuv , quia qni negligenti amico 
rent custodiendam trad.it, sibi ipsi el propria fatal tati hoc 

debet 
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debet imputare J As suppose the bailee is an idle, care¬ 
less, drunken fellow, and comes home drunk, and leaves 
all his doors open, and by reason thereof the goods hap¬ 
pen to be stolen with his own; yet he shall not be 
charged, because it is the bailor’s own folly to trust such 
an idle fellow. So that this sort of bailee is the least 
responsible for neglects, and under the least obligation 
of any one, being bound to no other care of the bailed 
goods, than he takes of his own. This Bracton I have 
cited is, I confess, an old author, but in this his doctrine 
is agreeable to reason, and to what the law is in other 
countries. The civil law is so, as you have it in Justi¬ 
nian 1 s Inst, lib . 3. tit. 15. There the law goes farther, 
for there it is said, Ex eo solo tenetur , si quid dolo commi- 
serit: culpa autem nomine, id est 9 desidia ac negligent ia, 
non tenetur. Itaque securus est qui parum diligenter cus- 
toditam rent furto drniseril, quia qui negligenti amico rent 
custodiendum tradit , non ei, sed sua facilitati id imputare 
debet. So that a bailee is not chargeable without an ap¬ 
parent gross neglect. And if there is such a gross neg¬ 
lect, it is looked upon as an evidence of fraud. Nay, 
suppose the bailee undertakes safely and securely to keep 
the goods, in express words, yet even that won’t charge 
him with all sorts of neglects. For if such a promise 
were put into writing, it would not charge so far, even 
then. Hob. 34. a covenant, that the covenantee shall 
have, occupy, and enjoy certain lands, does not bind 
against the acts of wrong-doers. 3 Cro. 214. acc. £ 
Cro. 4 £5. acc. upon a promise for quiet enjoyment. 
And if a promise will not charge a man against wrong¬ 
doers when put in writing, it is hard it should do it more 
so when spoken. Doct. and Stud. 130. is in point, that 
though a bailee do promise to re-deliver goods safely, yet 
if he have nothing for the keeping of them, he will not 

be 


2 Ld. Ram* 
915 . 


A gross neglect 
an evidence of 
fraud. 


Though a man 
who takes goods 
to keep gratis 
for the use of 
the bailee ex¬ 
pressly under¬ 
takes to redeli- 
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ver them safety, be answerable for the acts of a wrong-doer. So that 

sponsible for any ^ iere is neither sufficient reason nor authority to support 

taw or damage the opinion in Southcote’s case; if the bailee be guilty 
occasioned by a _ .. . . . ,, , r 

wrong-doer. or gross negligence, he will be chargeable, but not ror 

The'bornnve ro‘f ai1 ^ or dinary neglect. As to the second sort of bailment, 

goods is res pen- viz* commodatum or lending gratis, the borrower is bound 

nmgeor toss if it to ^ ie strictest care and diligence to keep the goods, so 

was occasioned as to restore them back again to the lender, because the 

\^deante g ( 55 . t bailee has a benefit by the use of them, so as if the 

71 :/. 3 - , bailee be guilty of the least neglect, he will be answera- 

goods in a man- ble : as if a man should lend another a horse, to go 

rail ted VyTh e westward, or for a month ; if the bailee go northward, 

terms of the or keep the horse above a month, if any accident happen 
loan. Vide . , . t r . 

antc68, 69. to horse in the northern journey, or alter the expira¬ 
tion of the month, the bailee will be chargeable; be¬ 
cause lie has made use of the horse contrary to the trust 
he was lent to him under, and it may be if the horse had 
been used no otherwise than he was lent, that accident 
would not have befallen him. This is mentioned in 
Bractpn , ubi supra: his words are. Is autem cut res ati- 
qua utenda datur, re obligatur, qua: commodata est, sed 
magna differentia est inter mutuum et commodatum; quia 
is qui rem mutuum accepit , ad ipsam restituendam tenetur, 
vel ejus pretinm, si forte incendio, ruina, naufragio, nut 
latronum vel hostium incursu, consumpta fuerit , vel deper - 
dita, subtracta vel ah lata. Et qui rent utendam accepit, 
non sufficit ad rei custodiam, quod talem diligentiam adhi - 
modatam, but beat, qua/cm suis rebus propriis adhibere solet, si alius 
mistake, 8 as you eam diligent i us potuit custodire; ad vim autem majorem, 
will find by ve l casus fortuitos non tenet ur quis, nisi culpa sua interve- 

Justiniau, ubi r z. , , . , . 

supra, from nent. Ut si rem swi commodatum domi 9 secum detulent 
ha^TaTen Tif ° n curn P ere g re profectus fuerit , et illam incursu hostium vel 
his distinctions, pradonum, vel naufragio amiserit, non est dubium quin ad 
word for Word! 1 rei rest it utionem teneatur. I cite this author, though I 

confess 


2 Ld . Raym. 
916. 

Note in the 
Bracton before 
me, it is com 
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confess he is an old one, because his opinion is reasona¬ 
ble, and very much to my present purpose, and there is 
no authority in the law to the contrary. But if the The borrower 
bailee put this horse in his stable, and he were stolen of 8, iaJl . 
from thence, the bailee shall not be answerable for him, IX for 7los"by 
But if he or his servant leave the house or stable doors r i obbe O> unless 

, , . . the robbery was 

open, and the thieves take the opportunity of that, and occasioned or 
steal the horse, he will be chargeable; because the neg- [Xi^neglec't 
lect gave the thieves the occasion to steal the horse. 0l ] bis part. 
Bratton says, the bailee must use the utmost care, but 1 c antc6<5# 
yet he shall not be chargeable, where there is such a 
force as he cannot resist. 

As to the third sort of bailment, scilicet locatio or The hirer of 

lending for hire, in this case the bailee is also bound to g ™ <l9 \ s rcs P°«- 
. ' _ , sible wherever 

take the utmost care and to return the goods, when the the borrower 

time of the hiring is expired. And here again I must ^eante 86* 
recur to my old author, foL 62 . 6 . Quipro us a vestimento- and not else- 
rum, auri vel argenti , vel alterius ornamenti, vel jumenti, " , ere * 
mercedem dederit vel promiserit , tails ab eo desideratur 
custodia, qUalem (a) diligentissirnus paterfamilias suis re - ( a ) Vide ante 
bus adhibet, quam si prastiterit , et rem aliquo casu ami - 86 * 
sent, ad rem restituendam non tenebitur . Nec sufficit 
aliquem talem diligentiam adkibere, qualem suis rebus pro - 
priis adhiberet , nisi talem adhibuerit , de qua superius dic¬ 
tum est . From whence it appears, that if goods are let 
out for a reward, the hirer is bound to the utmost dili¬ 
gence, such as the most diligent father of a family uses; 
and if he uses that, he shall be discharged. But every 
man, how diligent soever he be, being liable to the acci¬ 
dent of robbers, though a diligent man is not so liable 
as a careless man, the ( b ) bailee shall not be answ erable acc ^ 
in this case, if the goods are stolen. Raym. 1087. 

As 
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(а) S.P. 3 Salk. 
268. Holt. 528. 
Salk. 522. 

2 Id. Raym. 
917. 

(б) S.P.3 Salk. 
268. Holt 528. 
Salk. 522.' 

<c) S. r. 3 Salk. 
268. Holt. 528. 
Salk. 522. vide 
ante 80,81. 


If a pawnee use 
the pawn about 
the keeping of 
which he is at 
no charge, he is 
answerable at all 
events for any 
loss or damage 
which may hap¬ 
pen with respect 
to it while he is 
using it. S. P. 

3 Salk. 268. 
Holt 528. Salk. 
522. vide ante 
80, 81. 

(d)S.P. 3Salk. 
268. Holt 528. 
Sulk. 522. vide 
ante 80, 81. 


The pawnee of 
goods is respon¬ 
sible for any loss 
or damage with 


As to the fourth sort of bailment, viz. vtidium or a 
pawn, in this I shall consider two things ; first, what pro¬ 
perty the pawnee has in the pawn or pledge, and se¬ 
condly, for what neglects he shall make satisfaction. As 
to the first, he has a special property, for (a) the pawn 
is a securing to the pawnee, that he shall be repaid his 
debt, and to compel the pawnor to pay him. But if the 
pawn be such as it will be the worse for using, the 
(b) pawnee cannot use it, as clothes, lie. but if it be such, 
as will be never the worse, as if jewels for the purpose 
were pawned to a lady, she (c) might use them. But 
then she must do it at her peril, for whereas, if she 
keeps them locked up in her cabinet, if her cabinet 
should be broke open, and the jewels taken from thence, 
she would be excused; if she wears them abroad, and 
is there robbed of them, she will be answerable. And 
the reason is, because the pawn is in the nature of a de¬ 
posit, and as such is not liable to be used. And to this 
effect is Ore:. 123. But if the pawn be of such a nature, 
as the pawnee is at any charge about the thing pawned, 
to maintain it, as a horse, cow, #c. then (d) the pawnee 
may use the horse in a reasonable manner, or milk the 
cow, fyc. in recompence for the meat. As to the second 
point, Bracton 99. b. gives you the answer. Creditor, 
cjui pignus accepit, re obligatin', et ad illarn restitnendam 
tenetur; et rum hujusmodi res in pignus data sit utrius- 
que gratia, scilicet debitoris, quo magis ei petunia crede- 
retur, et creditors quo magis ei in tuto sit r.reditnm, suffi- 
cit ad ejus rei custodian diligentiam exactam adliibere, 
qiiam si prastiterit, et rem casu amiserit, secants esse 
possit, nec impedietuv credit Urn pctcre. In effect, if a 
creditor takes a pawn, he is bound to restore it upon the 
payment of the debt; but yet it is sufficient, if the 

pawnee 
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pawnee use true diligence, and lie will be indemnified in respect to the 

so doing, and notwithstanding the loss, yet he shall ve- ^"r^ntedta 

sort to the pawnor for his debt. Agreeable to this is 29 detaining it, if 

yJss. 28. and Southcotes case is. But indeed the reason iVby hfc negiil 

given in Southcote’ s case is, because the pawnee has a sue- £ ence * ^ ide 
♦ , . t • 1 * ante 7a. 

cud property in the pawn. But that is not the reason of the otherwise he is 

case; and there is another reason given for it in the book sMk.^dalalk 

of Assize , which is indeed the true reason of all these 5i$. vide ante 

cases, that the law requires nothing extraordinary of the 

pawnee, but only that he shall use an ordinary care for But he is nn- 

restoring the goods. But indeed, if the money for which eve^for^any 

the goods were pawned, be tendered to the pawnee be- loss or damage 

lore they are lost, then the pawnee shall be answerable aftefheTug/a 

for them; because the pawnee, by detaining them after ^ ]( ha ^ r n etQniccl 

the tender of the money, is a wrong-doer, and it is a S. P.3 Salk. 

wrongful detainer of the goods, and the special pro- Ifit. 522 ! vide* 

perty of the pawnee is determined. And a man that 2 Ld. Raym. 

keeps goods by wrong, must be answerable for them at AmanthaV 9 ' 

all events, for the detaining of them by him is the reason kee P s e oods b y 

of the loss. Upon the same difference as the law is in events answer- 

relation to pawns, it will be found to stand in relation to ? bIe for their 
. r . loss or damage, 

goods found. vide ante 70,71. 


As to the fifth sort of bailment, viz. a delivery to carry 
or otherwise manage, for a reward to be paid to the 
bailee, those cases are of two sorts; either a delivery to 
one that exercises a public employment, or a delivery' to 
a private person. First, if it be to a person of the first 
sort, and he is to have a reward, he is bound to answer 
for the goods i\t all events. And this is the case of the 
common carrier, common hoynian, master of a ship, fyc. 
which case of a master of a ship was first adjudged 26 
Car. 0. in the case of Mors v. Slew , Raym . 220. 1 Vent . 
190. 238. The law charges this person thus intrusted 

to 


2 Ld. Raym . 

918 . 

Tf goods are 
delivered to a 
person in a 
public employ¬ 
ment for a 
purpose in re¬ 
spect of which 
he is to have a 
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regard, lie is to carry goods, against all events but acts of God and of 
the enemies of the king. For though the force be never 
damage which so great, as if an irresistible multitude of people should 
edby the'scTof rob him, nevertheless he is chargeable. And this is a 
^ 0 .f ' 9 he g ki "S’ s politic establishment, contrived by the policy of the law. 
Holt 131. H. for the safety of all persons, the necessity of whose af- 
281 liarc'lay v ^ a * rs obliges them to trust these sorts of persons, that 
Yuan. B. K. they may be safe in their ways of dealing; for else thesfe 
Trent amFMer- carriers might have an opportunity of undoing all per- 
sey Company V. aons that had any dealings with them, by combining with 
E.T. 2 .HG.3. thieves, Sfc. and yet doing it in such a clandestine man- 
tier, as would not be possible to be discovered. And 
2o4. Str. 128 . this is the reason the law is founded upon in that point. 
2827. 2 Ante The second sort are bailies, factors, and such like. And 
103. though a bailie is to have a reward for his management, 

ftctoo though jet lie is only to do the best he can. And if he be 
he is to have a ro bbed, $•<;. it is a good account. And the reason of his 
au'swerabk'"f<jr being a servant is not the thing; for he is at a distance 

any loss or da- p m jj] s master, and acts at discretion, receiving rents 
mage which was . ° 

not occasioned and selling corn, Sfc. And yet if he receives his master s 

blfmglect bj money, and keeps it locked up with a reasonable care, 
S. P. Holt 131. be shall not be answerable for it though it be stolen. 
121 yLev." 5 . But vet this servant is not a domestic servant, nor under 
ante 97 a. j,is master’s immediate care. But the true reason of 
the case is, it would be unreasonble to charge him with 
a trust, farther than the nature of the thing puts it in his 
power to perform it. But it is allowed in the other cases, 
by reason of the necessity of the thing. The same law 
of a factor. 

As to the sixth sort of bailment, it is to be taken, that 
the bailee is to have no reward for his pains, but yet that 
by his ill management the goods are spoiled. Secondly, 
it is to be understood, that there was a neglect in the 

management. 
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management. But thirdly, if it had appeared that the A man to whom 

mischief happened by any person that met the cart in S 00,,s J i T ,le * 
i , , it Jtvered tor a 

Uie way, the bailee had not been chargeable. As if a purpose in re- 

drunken man had come by in the streets, and had pierced 

the cask of brandy ; in this ease the defendant had not rewwd. is not 

been answerable for it, because he was to have nothing any loss or d«- 

for his pains. Then the bailee having undertaken to «»«e 

i . , , . . by a tlurcl i*t- 

manage the goods, and having managed them ill, and so son. 
by his neglect a damage has happened to the bailor, 
which is the case in question, what will you call this ? 

In Bracton , lib. 3. 100 . it is called mandalum. It is an Case licstbr 
obligation which arises ex mandate. It is what we call ne 8* i g™tly eve- 

• r? i* l . , . . . cuung a gratis 

m English an acting by commission. And if a man acts commission, 
by commission for another gratis , and in the executing «£?ante6»!' 
his commission behaves himself negligently, he is an- 112 - 
sweruble. Vimiius , in his Commentaries upon Justinian, 2 Rd ^ a S m - 
lib. 3. tit, 87. $84. defines mandatam to be contractus 
quo aliquid gratuito gerendum committitur et accipitur. 

This undertaking obliges the undertaker to a diligent 
management. Bracton, ubi supra, says contrahitur etiam 
obtigatio non solum scripto et verbis, sed et consensu , siciit 
in contract!bus bone Jidei; ut in emptionibus, venditi- 
onihus, locationibus, conductionibns, societatibus , et man - 
datis* I don’t find this word in any other author of out¬ 
law besides in this place in Bracton, which is a full 
authority, if it be not thought too old. But it is sup¬ 
ported by good reason and authority* 

The reasons are, first, because in such a case, n neg¬ 
lect is a deceit to the bailor. For when he intrusts the 
bailee upon his undertaking to be careful, he has put a 
fraud upon the plaintiff by being negligent, his pretence 
of care being the persuasion that induced the plaintiff to 
trust him. And a breach of a trust undertaken volunta- A breach of * 

rily 


Q 


for an action 
Vide ante 54, 
£ 5 , 
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trust undertaken j-jjy will be a good ground for an action. 1 Roll.Abr. 10. 
gooTsmlmd " ® Hen. 7. 11. a strong case to this matter. There the 
ease was an action against a man, who had undertaken 
to keep an hundred sheep, for letting them be drowned 
by his default. And there the reason of the judgment 
is given, because when the party has taken upon him to 
keep the sheep, and after suffers them to perish in his 
default; inasmuch as he has taken and executed his bar- 
gian, and has them in his custody, if after he does not 
look to them, an action lies. For here is his own act, 
viz. his agreement and promise, and that after broke ol 
his side, that shall give a sufficient cause of action. 

But, secondly, it is objected, that there is no conside¬ 
ration to ground this promise upon, and theretore the 
undertaking is but nudum pactum. But to this i an¬ 
swer, that the owner’s trusting him with the goods is a 
sufficient consideration to oblige him to a careful ma¬ 
nagement. Indeed, if the agreement had been execu¬ 
tory, to carry these brandies from the one place to the 
other such a day, the (a) defendant had not been bound 
to carry them. But this is a different case, for assumpsit 
does not only signify a future agreement, but in such a 
case as this, it signifies an actual entry upon the thing, 
and taking the trust upon himself. And if a man will 
do that, and miscarries in the performance of his trust, 
an action will lie against him for that, though no body 
could have compelled him to do tne thing. The 19 
Hen. 6. 49. and the other cases cited by my brothers, 
shew that this is the difference. But in the 11 Hen. 4. 
33. this difference is clearly put, and that is the only case 
concerning this matter, which has not been cited by rny 
brothers. There the action was brought against a car¬ 
penter, 


(a) Vide ante, 
B6, 57. 61. 


Vide ante 54. 
n. (4.) 
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pettier* for that he had undertaken to'build the plaintiff a 
house within such a time, and had not done it, and it 
was adjudged the action would not lie. But there the 
question was put to the court, what if he had built the 2 Ld. Raym. 



delivering them ; and in Yclv. 4. judgment was given hf,^" action 
that the action would lie. But that judgment was after- will lie against 


wards reversed, and according to that reversal, there was de^vering them, 
judgment afterwards entered for the defendant in the like y ide ante > 50» 
case. Ye/v. 128. But those cases were grumbled at, 
and the reversal of that judgment in Yelv, 4. was said by 
the judges to be a bad resolution, and the contrary to 
that reversal was afterwards most solemnly adjudged in 
2 Cro. 667. Tr . 21 Jac. 1 . in the King’s Bench, and that 
judgment affirmed upon a writ of error. And yet there 
is no benefit to the defendant, nor no consideration in 
that case, but the having the money in his possession, 
and being trusted with it, and yet that was held to be a 
good consideration. And so a bare being trusted with 
another man’s goods, must be taken to be a sufficient 
consideration, if the bailee once enter upon the trust, 
and take the goods into his possession. The declara¬ 
tion in the case of Mors v. Slezv was drawn by the 
greatest drawer in England at that time, and in that 
declaration, as it was always in all such cases, it was 
thought most prudent to put in, that a reward was to be 
paid for the carriage. And so it has been usual to put 
it in the writ, where the suit is by original. 1 have said 
thus much in this case, because it is of great conse¬ 
quence that the law should be settled in this point; but 


Q 2 


I don’t 



I don’t know-whether I may have settled it, or may not 
rather have unsettled it. But however that happen, I 
have stirred these points, which wiser heads in time may 
settle. And judgment was given for the plaintiff. 
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Abatement , carrier may plead in, when, 107 h. 

Act of God and of the King's enemies, what considered such, 104 b. 
Action against innkeepers, bv whom maintainable, 95 a* 

Against carriers, 10? h. 

Artificers . See Workmen. 

Responsibility of, in civil law, 23, note 7. 

Assumpsit, when maintainable against carrier, 107 b. 


B. 


Bailee, responsibility of, how measured, 9, 21, note 2, 
Gratuitous, when responsible, 53, note 2. 

May sue in his own name, when, 79, note 3. 
Entitled to right of lien, in what cases, 90, note 2. 
Bailiff, responsibility of, 97 a. note 9. 

Bailment , definition of, 1. 

Lord Holt's division of, defective, 35. 

Divisible into five branches, ib , 

Bailor may sue for injury to bailment, when, 91 a, note 2. 

Joint demand of, when necessary, 51, 52, note 9. 
Bargeman , liability of, as common earner, 103 c. * 

Bill of Lading, indorsement of, effect of, 106 w. 

Borrower, responsibility of, in civil law, 23, note 1. 


by law of England, 65* 


May use article borrowed, when, 68. 

Buyer, rights of, after sale, what in civil law , 23, note 6. 


C. 


Carriers, responsibility of, by civil law, 23, note 7. 

— --by Code Napoleon, ib . 

— --by law of England, 103 e, 104. 

-how created, ib. 

Who are considered such, 103, note 3. 
Obligations of, what, 103 e. 

Bound to receive goods, when, ib. 

What will be sufficient excuse, ib. 


Carriers, 
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CdrrMf* responsible for safe carriage, against what events, 104 d. 
How exonerated from responsibility, 104 d. 

Obligation to deliver goods, what, 105 i. 

Rights of, what, 105 n. 

Right of lien, in what cases allowed, 105 i. 

..~~.general, how created, 106. 

Remedies against, whai, 107 b. 

Carriers by Water , responsibility of, 107 h, note 2. 

How limited by statute, f5, 

Case, action upon the, nature of, against carrier, 107 c. 

Against carrier, when maintainable, ib. 

May be joined with trover, 107 f. 

Civil Law, method of quoting, 22, note 3. 

Coffee House considered as an inn, when, 94 a. 

Commodutnm, See Loan for use. 

In civil law, what, 23, note 1. 

Consideration in Contract, when must be alleged, 54, note 4. 
Consignor, when liable for carriage, 106 a. 

Consignee, effect of delivery between consignor and, 106 a. 

When bound by consignor's delivery, ib. 

Contract , what necessary in making, 70, note 4. 

Between carrier and employer, nature of, 103 g. 

Innominate, what, 92. 

Conversion , definition of, 107 f. 

What acts will constitute, ib. 

Demand and refusal, when necessary, 107 g. 

Bv earner, when committed, ib. 

When inferred from demand and refusal, ib. 

D. 

Declaration, what required in, against innkeeper, 95 a. 

_ ...-.—-against carrier, 107 i. 

Delivery to carrier, nature oft 103 f. 

--when complete, ib. 

--must he free from fraud, 103 h. 

To consignee, when necessary, 1.05 i. 

How regulated in foreign commerce, 105 k. 

Carrier entitled to payment on, ib. 

Effect of, between consignor and consignee, 106 b. 

When sufficient, under Statute of Frauds, 106 d. 

Deposit , what, in civil law, 22. 

Different kinds oft in Code Napoleon, 48, note 8. 

Grecian and Arabian law?, respecting, 51. 

To keep, and to keep safely, distinction between, 42 a. 

Mosaic law, respecting, 40. 

Depositary , responsibility of, by the civil law, 22, note 4. 

---.-by the Code Napoleon, ib. 

-. . - by law of England, 45. 

Rules and exceptions to, ib. 

For reward, what evidence requisite in action against, 97. 

Diligence. 








INDEX 


Diligences See Neglect. 

Degrees of, in ci vil law, 21, note 2. 

— - on what principles established, ib. 

E. 

E/nptio- Venditio. See Sale. 

Evidence,\n action against innkeeper, what requisite, 95 b. 

-against hirer of horse, 87, note 6. 

~~— --rr against depositary of goods for hire, 97, note 7, 

Of general lien, when necessary, 106. 

In action against carrier, what required, 107 m. 

On part of plaintiff, 107 m. 

— -defendant, ib. 

F. 

Factor, responsibility of, 97 a. 

Farrier, bound to perforin offices of trade, when, 61, note 8. 
Fesance, distinction between non-fesance and mis-fesince, 54, note 4. 
Ferryman liable as common carrier, 103 o. 

Fraud cannot be stipulated against, 11. 

Consists in what, 71. 

Gross negligence equivalent to, 21 . 

Freight , right to, not affected by bad stowage, 106, a. 

Lien for, when waived, 105 n. 

G. 

Gazette, notice in, same effect as in other papers, 104 i. 

Guest. See Innkeeper. 

Who considered such, 94 b, note. 

Temporary absence, when consistent with character of, ib. 
Traveller, when considered such, 94 a. 

H. 

Hackney Coachmen. See Stage Coaches. 

Liable as common carriers, when, 103 n. 

Hirer, property in goods, when acquired by, 80, note. 

Of goods* responsibility of, by law of England, 86. 88 n. 

Of work, 90 

And borrower, distinction between, 88. 

Hiring. See Localio-Conductio. 

Of work, division of, 90. 

Hoymen liable as common carriers, 103 c. 

I. 

Inn , definition of, 94 a. 

What considered such, ib. 

Coffee-house, when deemed such, ib. 

Innkeepers, responsibility of, by civil law, 23, note 7. 

---by Koman law, 96. 


Innkeepers, 
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Innkeepers, responsibility of, by law of England, 94 e, 95 a. 

Duties of, what, ib. 

Bound to entertain persons, when, 94 c. 

What will be sufficient excuse, 94 c. 

Liability for goods, what required, ib. 

When exonerated by acts of guest, 95 n. 

Not liable for washing guest's linen, 95 a. 

Right of lien, entitled to, ib. 

Cannot sell goods detained, ib. 

-except by custom of London and Exeter, ib. 

Remedies against, what, 9. ib. 

Action against, by whom maintained, 95 b. 

Master may sue, in what cases, 95 a. 

When guilty of conversion, 95 b. 

What evidence required in action against, ib. 

Insurer , how fur carriers considered as such, 104 b, 

L. 

Law. See Civil Law . 

Liability, of innkeepers, on what established, 94. 

In case of carrier, 104 a. 

Lien, definition of right of, 105 1. 

Divisible into particular and general, ib. 

Merely a security to enforce payment, ib. 

Does not include power of sale, ib. 

Extinguished by special agreement, when, 105 in. 

Continues only during possession, ib. 

Particular, what, 105 n. 

General, what, and how created, 105 o. 

Ijhxh Jor use, distinguishable from loan for consumption, 63. 

Responsibility, in civil law, of bailee, in case of, 23, note 1. 

-by law of England ,’65. 

Distinction between theft and robbery, 66. 

In case of valued loan, 71. 

Rules and exceptions, ib. 

Mosaic and Attic laws, relating to, 73. 

Loeatio-conductio , See Hiring , Hirer . 

In civil law, what, 23, note 7. 

Locatio- operis faciendi . See Hirer , Innkeeper, Warehouseman. 

divisible into two branches, 90. 

Locatio-mercium vehendarum . See Carrier. 

LocatifbreL See Hirer . 

Locatum. Stee Hiring. 

For a reward, what, S6. 

M. 

Mandate, in the civil law, what, 22, note 5. 

In the law of England, 52. 

Mandate, distinction between deposit and, 53. 

Must be gratuitous, ib. 

Mandatary, 
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Mandatary, responsibility of, in the civil 1 aw, 22, note 5.' 

-——-—— by law of England, 53. 

- —. - .. .may be varied, bow, 54, note 7 

Exceptions to responsibility, what, (33. 

Master responsible for servant's conduct, when, 89, note 9. 
Maxims , ex dolo malo non oritur actio, 104. 

Modus et conventio, vincunt legem, 48, note 7. 
Money , payment of, into Court, effect of, 107 k. 

When allowed in action against carrier, ib. 

N. 

Neglect , responsibility for, how measured, 9. 21. 

*-different systems of, examined, 25. 

---degrees of, what, 7. 

-__---how defined, 21. 

Divisible into gross,' ordinary, and slight, 8. 

Gross, stipulations against, void, 54. 

Negligence ♦ See Neglect. 

Degrees of, what, 4. 

In action against carrier, what evidence of, 107 m. 
Non-Tesavxe. See Fesonce. 

Notice, general, by carriers. 

Nature and introduction of, 104 f. 

Legality of, when established, 104 g. 

Must proceed from carrier, 104 b. 

Communication of, what sufficient, 104 i* 

By advertisements, 104 i. 

By hind-bills, 104 j. 

By posting in office, 104 i. 

Inferred from particular cases, when, 104 j. 

Waived, by what acts, 104 k. 

Not, by knowledge of value, 104 k. 

Form and construction of, what, 105. 

No protection for gross negligence, 105 a. 

Nor for mis-feasance, 105 e, 105 g. 

O 

Obligation , of innkeepers, whence it arises, 94. 
of carriers, 104 a* 

Onners of ships, responsibility of as carriers, 103 b. 

Part, now liable, 107 s. 

P. 

Packer y delivery to, when such, to vendee, 106 s. 

Pandects, account of the discovery of, 18, note 8. 

Partners in civil law, responsibility of, what, 23, note 9. 
Purtncrshipy in civil law, what, 23, note 9. 

Pawnbroker may detain article, when, 75, note 8. 

Pawnee, may detain goods, when, 75, note 8. 
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Pawnee, responsibility of, in civil Jaw, 23, note 8. a. 

-by law of England, 75, note 1. 

For theft and robbery, what, 81. 

In action against, what evidence required, 76, note L 
Payment. See Money. 

When required in sales, by civil law, 23, note 6. 

--—i-by Code Napoleon, ib. 

— -by law of England, 85, note 5v 

Pignori acceptum . See Pledge, 

Pledge, in civil law, creates a contract, what, 23* 

Antiquity of, ib. 

Law of England, relating to, 74. 

Lord Coke’s doctrine, controverted, 75. 

Law of Turkey, relating to, 83. 

Porter, liability of, 103 c. 

Action against, when maintainable, 107 i. 

Post-chaise, owner of, responsibility of, 88, note 8. 

Possession of goods, when sufficient to charge innkeeper, 94 c# 

— ---carrier, 103 f. 

- — ---master of vessel, ip 

-warehouseman, 97. 

Post Master General, responsibility of, 109. 

Not liable as carrier, 103 d. 

For neglect of inferior officers, 109.. note 3. 

Private Persons, how liable for carriage of goods, 103 d. 

Property, when transferred by sale In civil law, 23, note 6. 

-:-by ] aw of England, 86 note. 

— - -- to consignee by delivery to carrier, 106 b. 

9 - 

Quarantine, stoppage in transitu not destroyed by performance of, 106 n. 

R. 

Rifusal to receive gue3t, when justifiable, 94 c. 

To carry goods, 103 e. 

Representation, as to value of goods, effect of, 103 g. 

Reward, measure of liability, what, 9. 

S. 

i Sale, effect of, by civil law, 23, note 6. 

-by Code Napoleon, ib. 

Property transferred by, when, 85, note 5. 

By law of England, how governed, 85. 

Seller, responsibility required after sale, what, 23, note 6. 

Right of, after sale, ib. 

Bound to disclose defects, when, 69, note 4. 

• Servants. See Master. 

Of coach owners, when considered carriers, 103 c. 

Innkeepers, responsibility for acts of, 95 

Servants, 
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Servants, earners, 103 c. 

Ship. See Vessel. 

Commanders of Kind’s, responsibility of, for carriage, 103 i 
Stage-coaches, owners o t', when considered carriers, 103. 

Entry at Somerset-house office, when evidence against, 107 m. 
Stage-waggons, owners of, deemed carriers, 103, uote 3. 

Stoppage in TransiiSt, origin and nature of the right of, 106 d. 

Court of Chancery, no jurisdiction m, 106 d. 
limited to the case of insolvency, 106 e. 

By whom exercised, ib. 

By vendor, 106 f. 

Net by mere surety, 106 g. 

Tran situs in, not destroyed by part payment, ib* 

Continuing, in what cases, 106 h. 

When determined, 106 o. 

--by part delivery, ib. 

--—.-m,—. actual transfer not necessary, 106 p. 

-- bv delivery to warehouseman, 106. 

--— delivery to packer, when sufficient, 106 s. 

In what cases taken away, 106 v. 

Indorsement of bill of lading not necessary, 107. 

Special undertaking to carry goods, when necessary, 103 g. 

Stowage, bad, no answer to action for freight, 106 a. 

T. 

Tenant, implied contract with landlord, what, 90, note 1. 

Bound to repair fences, when, 90. 

Cmltivatbm ofiand, what required, ib. 
Triid^SelKfovatuakL [SLnsiti 




Trover, when maintainable against carrier, 107 f. 

May be joined with case, ib. 

V. 

Value, knowledge of, no waiver of notice, 104, k. 

-.— responsibility, how affected by, 38. 

Concealment of, effect of, 103 g. 

Vessel . See Ship. 

Owners and masters of, common carriers, 103 b. 

W. 

Warehousemen, responsibility of, what, 96 a. 

—--~-different from carriers, 96, note 7. 

Liable for gross negligence, 96, note 7. 

..- accidental fire, not, ib. 

In action against, what evidence required, 91. 

Wharfage dues, lieu for, how waived, 105 m. 


Wharfinger , 
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» earner, H)3 c. 
y, 103 f. 

>age m transitu, 106 s. 


feu considered common carrier* 103 
i exonerated from liability, 103 f. 
v to, effect of, in stoppage in transitu, 106 s. 
i to right of lien, 105 o. 

Artificers. 

cise ordinary care, 91. 
reijuired bv jaw'of Expand, 48, note 8. 
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